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The  Trial  of  John  Gallagher  and  Others,  for 
an  Assault  on  George  Robert  Fitz- 
gerald, in  the  Gaol  of  Caftlebar. 

The  Speech  of  George  Robert  Fitzgerald,  Efq; 
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of  Council — the  Lord  C-iief  B.iron  Ye lver ton's 
Speech  on  pafTinp  their  Sentences — the  whole  Pro- 
ceedings of  the  Court — tor;ether  with  a  Descrip- 
tion of  their  Conduct  at  the  Place  of  Execution. 
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ADVERTISEMENT. 


TP  HE  Editor  of  thefe  Trials,  when  he  firft 
undertook  to  publiQi,  intended  to  take  notice  of 
very  little  more  than  the  teftimony  of  the  witnef- 
fes ;  and  feeling  that  the  Trials  would  in  any  form 
fwell  to  an  extraordinary  length,  he  endeavoured 
to  comprefs  them  as  much  as  poffible,  by  putting 
the  evidence  of  each  witnefs  in  cine  continued 
narrative  rather  than  by  way  of  queflion  and  an- 
fwer.  However,  when  he  came  to  Dublin,  hav- 
ing taken  a  note  of  the  arguments,  he  was  pre- 
vailed with  by  fome  of  his  learned  friends,  to 
publifh  the  arguments  and  charges  alfo.  In  his 
preparation  of  them  for  the  prefs,  he  has  had 
affiftance,  which  he  muft  at  all  times  feel  with 
gratitude,  but  which  he  cannot  venture  publicly 
to  mention  without  an  affeaation  of  parade.  This, 
however,  he  muft  fay,  that  the  very  eloquent 
fpeeches  of  the  Chief  Baron  on  the  paffing  fen- 
tence  t)n  Mr.  Fitzgerald  and  Mr.  Brecknock,  and 
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Mr.  Fitzgerald's  fpeech  before  he  received  fen- 
tence,  and  alfo  the  account  of  the  behaviour 
of  the  prifoners  at  the  place  of  execution, 
would,  at  le-^il,  not  at  prefent  have  appeared 
before  the  public,  but  for  the  affiflance  of  a  gen- 
tleman, vvhofe  tolitenefs  and  attention  are  only  ex- 
ceeded by  his  ability. 

Dublin,  June  zz,  1786. 


PROCEEDINGS,  ^c. 


ASSIZESat  castlebar. 


Monday,  April  io,  1786. 


1  HE  Lord  Chief  Baron  Yelverton,  and  Mr. 
Baron  Power,  after  reading  their  commiffion, 
adjourned  to  the  next  day. 

Tuesday,  April  ii,  1786. 

The  following  Grand  Jury  were  fworn  : 
Sir  Neal  O^Donnell,  Bart.  Foreman. 


Right  Honourable  James  CufFe, 
Honourable  Henry  Browne, 
Thomas  S.  Lindfay,  Efq; 
Charles  Coftelio,  Efq; 
John  Bingham,  Efq; 
Thomas  Lindfay,  fenior,  Efq; 
Thomas  Lindfay,  junior,  Efq; 
Francis  Knox,  Efq; 
Arthur  French,  Efq; 
George  Miller,  Efq; 
Chriflopher  Bowen,  Efq; 
William  Ruttlege,  Efq; 
HughO^Donnell,  Efq; 
James  Browne,  Efq; 
Thomas  Ormiby,  Efq; 
John  Ormfby,  Efq; 
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Richard  Hlake,  Efq; 
Edward  Browne,  Efq; 
William  Brabazon,  Eiq; 
George  O'Maley,  Efq; 
William  Oram,  Efq; 
James  O'Donnell,  Efq; 

-^fter  the  Chief  Baron  bad  given  his  charge,- 
Mr.  Stanley  then  moved  the  Court  for  liberty  to 
admit  Ccnmfel,  and  his  Accents  to  Mr.  Fitzgerald. 
He  itated,  that  fince  the  revolution  there  had  not 
been  an  example"  of  fuch  feverity  as  had  been  prac- 
ticed towards  Mr.  Fitzgerald  fince  his  commit- 
ment ;  that  in  the  cafe  of  the  affaiTms,  in  the  reign 
of  King  William,  it  had  not  been  fo;  and  alfo  in 
the  cafe  of  Lord  Wintpn  and  Lord  Lovat,  thougli 
committed  for  high  treiifon  againfl  the  ftate,  all  the 
prifoners,  through  the  benignity  of  the  times,, 
were  allowed  counfel  to  attend  them  in  prifon  pre- 
vious to  their  trials.    Fie  cited  many  other  cafes. 

The  Chief  Baron  interrupted  him,  faying,  there 
is  no  occafion  to  make  any  parade  about  it ;  if 
there  had  been  a  private  application  to  the  At- 
torney General,  who  was  then  in  his  eye,  he 
did  not  doubt  but  every  reafonable  indulgence 
would  be  given  to  him. 

The  Aiiorney  General  then  faid,  that  he  under- 
Oood  every  tiling  which  v>as  confident  with  the 
fafe  keeping  of  Mr.  Fitzgerald  had  been,  and 
would  continue  to  be  done. 

l^h^  Yion,  Dennis  Browne,  High  Sheriff,  begged 
leave  to  fay  a  few  words.  He  had  been  obliged 
to  order  Mr.  Fitzgerald  under  clofe  confinement, 
from  attempts  made  by  himfelf — he  had  endea- 
voured to  bribe  the  Sub-OierifF  to  permit  him  to 
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^fcape.  He  was  going  to  flnte  other  matters,  but 
was  interi  upteil  by  the  Chief  Baron,  wlio  faicJ,  that 
flating  fuch  fads  might  tend  to  prejudice  the  minds 
of  men  who  might,  perhaps,  be  on  the  Petit  Jury 
that  were  to  try  Mr.  Fitzgerald. 

Mr.  O'Farrell  then  moved,  that  Mr.  T.  Burgefs 
might  be  admitted  to  Mr.  Fitzgerald.  He  dated, 
that  he  was  a  perfon  abfolutely  necelTary  to  him, 
for  pecuniary  purpofes. 

The  High  Sheriff  faid,  he  did  not  think  it  pru- 
dent to  admit  him  to  Mr.  Fitzgerald.  However, 
after  fome  argument,  the  Chief  Baron  was  pleafed 
to  order  that  Mr.  Burgefs  Ihould  be  admitted,  all 
necelTary  precautions  being  taken  ;  alfo  his  Agent, 
Mr.  John  Lynott,  and  one  or  two  of  his  Counfel, 
who  are  Mr.  Ferrall,  Mr.  Stanley,  and  Mr.  Owen. 

The  Chief  Baron  ordered  the  feveral  perfons 
charged  with  murder  to  be  brought  up  to-morrow, 
in  order  to  fheir  arraignment. 

The  Court  then  proceeded  to  the  ordinary  bufi- 
iiefs,  after  which  they  adjourned  to  the  next  Qa.y. 


WednE'Sdav,  April  12,  1786. 

The  feveral  perfons  charged  with  murder  were 
brought  up  to  be  arraigned. 

As  foon  as  the  Judge  had  taken  his  feat,  Mr. 
Brecknock  ftated  to  the  Court  ,  that  he  was  weak 
and  infirm  through  age,  and  applied  to  be  let  with- 
in the  bar,  that  he  mfght  fit.  The  Chief  Baron 
told  him,  he  could  not  comply  with  his  requefl, 
but  that  a  chair  fhould  be  provided  for  him,  that 
he  might  fit  in  the  dock. 

A  2  Mr. 
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Mr.  Stanley  faid,  that  counfel  on  behalf  of 
Mr.  Fitzgerald  had  a  motion  to  fubmit  to  Court, 
and  Mr.  O'Farrell  went  on  to  lay  the  ill  ftate  of 
Mr.  Fitzgerald's  health  before  his  Lordfhip,  and 
his  having  been  plundered  by  a  mob,  after  the 
unhappy  accident. 

l^hQ  Attorney  General  {aid,  that  he  fuppofed  this 
^Vas  to  be  a  lecond  edition  of  the  application  of 
yefterday. 

Mr.  Stanley  repViedyjt  was  not;  and  faid,  tho' 
his  client  was  not  able  to  procure  an  affidavit  from 
a  phyfician,  that  his  health  was  fo  precarious — 
or  from  a  furgeon,  that  his  Irate  was  fo  uncertain 
that  he  could  not  attend,  and  tho'  he  could  not  him- 
felf  in  truth  make  fuch  an  affidavit,  yet  he  trulted  to 
be  able  to  lav  before  the  Court  fuch  an  affidavit,  as 
to  his  ftate  of  his  mind,  as  to  induce  his  Lordfliip 
to  pofipone  the  trial.  He  alfo  faid  he  had  an  ap- 
plication to  make  to  his  Lordfliip's  humanity, 
which  was,  to  requeff  his  Lordfliip  to  go  down  to 
the  gaol  to  take  his  affidavit,  as  from  the  treatment 
Mr.  Fitzgerald  had  received,  he  had  been  confined 
to  his  bed,  and  could  not  com.e  to  the  court  in  any 
other  manner,  and  he  believed  it  was  a  frequent 
practice  for  Judges  to  go  to  the  gaol  of  Newgate, 
in  Dublin,  for  fi milar  purpofes,  and  hoped  his 
Lordfnip  would  fo  far  favour  his  client. 

The  Attorney  General  afked  Mr.  Stanley,  if  he 
meant  to  put  off  the  trial  before  Mr.  Fitzgerald 
had  pleaded  ? 

The  Chief  Baron  a{I<ed,  was  there  any  affidavit 
that  Mr.  Fitzgerald's  ilate  of  health  was  fuch  that 
he  could  not  with  fafety  come  into  court  to 
be  arraigned  ? 

Mr. 


(   5  ) 


Mr.  G'Farrdl  begged  five  minutes  time  to  cot^- 
fult  with  Mr.  Fitzgerald,  whether  he  could  make 
fuch  an  affidavit,  w  hich  being  granted,  his  coun- 
fel  went  to  hiin,  and  after  a  Itay  of  about  a  quar- 
ter of  an  hotir  returned. 

Mr.  Ulick  Burke  then  ftated,  that  with  fafety 
to  his  hfe,  Mr.  Fitzgerald  could  not  come  into 
court. 

The  Chief  Baron  all<ed,  if  Mr.  Fitzgerald  had 
been  vifited  by  any  perfon  of  medical  Ikill  ? 

Mr.  declared  that  Mr.  Fitzgerald  Ian-, 
guiihed  under  injuries  received,  while  in  the  cul- 
tody  of  the  law,  from  the  moft  favage  and  brutal 
barbarity,  and  hoped  his  Lordlhip  would  take  the 
affidavit. 

Mr.  UUck  Burke  alledged,  that  Mr.  Fitzgerald 
laboured  under  extreme  illnefs,  and  that  a  violent 
rafh  on  his  Ikin  made  it  unfafe  for  him  to  leave 
his  bed. 

Mr.  Stanley  then  llated  an  affidavit,  v/hich  Mr. 
Fitzgerald  propofed  to  make  to  put  off  his  trial, 
in  which  it  was  alledged  that  his  ftate  of  health  wa.? 
fuch  as  not  to  be  able  to  take  his  trial  at  the  pre- 
fent  affizes. 

The  Attorney  General  obferved,  that  it  had  been 
ftated  by  counfel  that  Mr.  Fitzgerald  could  not 
make  fuch  an  affidavit  as  was  now  propofed,  but  fo 
foon  as  his  counfel  were  admitted  to  him,  the  very 
affidavit  which  he  could  not  make,  was  now;  to  be 
prepared. 

The  Chief  Baron  agreed  with  the  Attorney  Ge- 
neral, that  the  fadls  were  certainly  fo. 

Mr. 
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Mr.  Stanley^  to  exculpate  himfclf,  faid,  that  he 
had  no  previous  confultation  with  Mr.  Fitzgerald, 
and  had  mifconceived  his  flate  of  healih. 

The  Chief  Baron  informed  him,  that  no  perfon 
accufed  him  of  improper  condud;  and  it  being 
fuggefted  by  a  gentleman  in  court,  that  Dr.  Boyd, 
fbe  phyfician  who  had  attended  Mr.  Fitzgerald, 
was  then  in  court,  the  Chief  Baron  diredied  him 
to  vifit  Mr.  Fitzgerald,  and  report  his  Hate  of 
heahh  ;  and  the  Court  adjourned  for  half  an  hour. 

The  court  being  again  opened,  Dr.  Boyd,  on 
the  fuggeflions  of  Mr.  M'Carty,  one  of  Mr.  Fitz- 
gerald's counfel,  was  fu  orn.  He  declared  that  Mr. 
Fitzgerald  might  be  brought  up  warmly  covered, 
or  in  his  bed,  as  he  alledged  that  he  had  no  cloaths; 
that  his  long  lying  in  a  horizontal  poHure  had 
made  it,  perhaps,  lefs  fafe  for  him  to  come  in 
any  other  manner  ;  and  that  contrary  to  all  pa- 
tients he.  had  known,  who  generally  defired  to 
leave  their  beds,  he  could  not  prevail  upon  Mr. 
Fitzgerald  to  quit  his,  nor  could  he  induce  him 
to  take  animal  food,  which  would  have  fpeediiy 
amended  the  injuries  he  had  fuflained  by  lofs  of 
.  blood. 

The  Chief  Baron  ordered  him  to  be  brought  up, 
with  proper  precautions,  in  his  bed. 

Mr.  M'Cariy  then  afl^ed  Dr.  Boyd,  if  there  was 
not  a  rafn  on  Mr.  Fitzgerald  ?  to  which  the  Dodor 
anfwered  in  the  affirmative,  but  that  it  was  not 
dangerous. 

The  Court  then  adjourned  for  half  an  hour,  after 
Vv-hicli  adjournment  Mr.  Fitz2;erald  was  brought 
into  Court  in  his  bed,  and  laid  on  the  witnefs's 
table,  where  he,  together  with  Timothy  Brecknock, 

cSrc. 
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&:c.  &c.  were  arraignecf  on  t!ie  following  in dic1:- 
ftient : 

County  of  Mayo,") THE  Jurors  for  our  Lord  tiie 
to  wit.  (King,  upon  their  oath,  prefcnt 

 ■  •  -^and  fay,  'Ihat  George  Robert 

Fitzgerald,  late  of  Rocklield,  in  the  county  of 
Mayo,  Efq;  Timothy  Brecknock,  late  of  the  fame, 
Gent.  John  Fulton,  late  of  the  fame,  weaver,. 
Charles  King,  late  of  the  fame,  yeoman,  John 
King,  late  of  the  fame,  yeoman,  Abel  Fulton,  late 
of  the  fame,  yeoman,  John  Murphy,  late  of  the 
fame,  yeoman,  James  Maflerfon,  late  of  the  fame, 
yeoman,  John  Cox,  late  of  the  fame,  yeoman,, 
David  Saltry,  late  of  the  fame,  yeoman,  Phi- 
lip Cox,  late  of  the  fame,  yeoman,  Richy  Law, 
late  of  the  fame,  yeoman,  John  Hufton,  late  of 
the  fame,  yeoman,  James  Foy,  otherwife  Sla- 
deen,  late  of  the  fame,  yeoman,  William  Fulton, 
late  of  the  fame,  yeoman,  and  Samuel  Stephenfon, 
Jate  of  the  fame  yeoman,  with  divers  other  per- 
fons,  to  the  Jurors  aforefaid  at  prefent  unknown, 
not  having  the  fear  of  God  before  their  eyes,  but 
being  moved  and  feduced  by  the  infcigation  of  the 
Devil,  on  the  21ft  day  of  February,  in  the  zSth 
year  of  the  reign  of  our  fovereign  Lord  George  the 
Third,  of  Great-Britain,  France  and  Ireland,  king, 
defender  of  the  faith,  and  fo  forth,  with  force  and 
arms,  at  Gurtnefullagh,  aforefaid,  in  the  county 
aforefaid,  in  and  upon  one  Charles  Hipfon  in  th^ 
peace  of  God  and  a  fubjed  of  our  faid  Lord  the  King 
within  this  land  of  Ireland,  then  and  there  being 
wilfully,  traiteroufly,  felon  ioufly  and  of  their  malice 
prepenfed,  did  make  an  aifault ;  and  that  the  faid 
John  Fulton  a  certain  gun  of  the  value  of  five  fhil- 
lings,  then  and  there  charged  with  gun-powder  and 
one  leaden  bullet,  which  gun  he  the  faid  John  Ful- 
ton in  his  right-hand  then  and  there  had  and  held 
agaiaft,  and  upon  the  faid  Charles  Hiplon  then 
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and  there  wilfully,  traiteroufly  feloniaufly  and  ofhL^ 
malice  prepenfed,  did  fhoot  and  difcharge,  and 
that  he  the  faid  John  Fuhon  with  the  leaden 
bullet  aforefaid  out  ot  the  gun  atbrefaid,  then 
and  there  by  force  of  the  gun-powder  afore- 
faid (hot  and  fent  forth  as  aforefaid  the  aforefaid 
Charles  Hipfon  in  and  upon  the  left  fide  of  him  the 
fajd  Charles  Hipfon,  a  litle  under  the  left  arm  of 
Kkn  the  faid  Charles  Hipfon,  then  and  there  with 
the  leaden  bullet  aforefaid,  out  of  the  gun  afore- 
faid, by  the  fliid  John  Fulton  fo  as  aforefaid,  fhot, 
.  difcharged  and  fent  forth,  wilfully,  traiteroufly,  and 
of  his  malice  prepenfed,  did  flrike,  penetrate  and 
wound,  giving  to  the  faid  Charles  Hipfon  then  and 
therewith  the  leaden  bullet  aforefaid  fo  as  afore- 
faid fhot,  difcharged  and  fent  forth  out  of  the  gun 
aforefaid,  by  the  faid  John  Fulton,  in  and  upon 
the  faid  left  fide  of  him  the  faid  Charles  Hipfon^  a 
little  under  the  left  arm  of  him  the  faid  Charles  Hip- 
fon, one  mortal  wound  of  the  depth  of  four  inches, 
and  of  the  breadth  of  half  an  inch  ;  of  which  faid 
mortal  wound  the  aforefaid  Charles  Hipfon  then 
and  there  inftantly  died.  And  that  the  aforefaid 
George  Robert  Fitzgerald,  Timothy  Brecknock, 
Charles  King,  John  King,  Abel  Fulton,  John  Mur- 
phy, James  Mailerfon,  John  Cox,  David  Saltry, 
Philip  Cox,  Kichy  Law,  John  Huflon,  James  Foy, 
ctherwife  Sladeen,  William  Fulton,  and  Samuel 
Stephenfon,  then  and  there  wilfully,  traiteroufly^ 
and  of  their  malice  prepenfed,  were  pre  fent,  aid- 
ing, helping,  abetting,  comforting,  affiding,  and 
maintaining  the  faid  John  Fulton  the  treafon  and 
murder  aforefaid,  in  manner  and  form  aforefaid  to 
do  and  commit.  And  fo  the  Jurors  aforefaid  do 
fay,  that  the  faid  George  Robert  Fitzgerald,  Ti- 
mothy Brecknock,  John  Fulton,  Charles  King, 
John  King,  Abel  Fulton,  John  Murphy,.  James 
Maflerfon,  John  Cox,  David  Saltry,  Philip  Cox, 
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Richy  Law,  John  Hufton,  James  Foy,  otherwife 
Sladeen,  William  Fulton,  and  Samuel  Stepbenfon, 
the  faid  Charles  Hipfon  then  and  there  in  manner 
and  form  aforefaid  wilfully,  traitoroufly,  felonioufly 
and  of  their  malice  prepenfed,  did  flee  and  murder, 
againfi:  the  peace  of  our  faid  Lord  the  King,  his 
crown  and  dignity,  and  againfi  the  form  of  the  fla- 
tute  in  fuch  cafe  made  and  provided. 

^  "^I'hey  were  then  alfo  arraigned  on  the  following 
indidment  : 

County  of  Mayo,  1  THE  Jurors  for  our  Lord  the 
to  wit.         I  King,  upon  their  oath,  prefent 

 -^and  fay,  1  hat  George  Robert 

F'itzgerald,  late  of  Rockfield,  in  the  county  of 
Mayo,  Gent.  Timothy  Brecknock,  late  of  the 
fame,  Andrew  Creaghe,  otherwife  Craig,  late  of 
the  fame,  yeoman,  James  Foy,  late  of  the  fame, 
yeoman,  John  Fulton,  late  ot  the  fame,  weaver, 
Charles  King,  late  of  the  fame,  yeoman,  J-qhii 
King,  late  of  the  fame,  yeoman,  Abel  Fulton,  later 
of  the  fame,  yeoman,  John  Murphy,  late  of  the 
fame,  yeoman,  Jam.es  Mafterfon,  late  of  the  fame, 
yeoman,  John  Cox,  late  of  the  fame,  yeoman,  Da- 
vid Saltry,  otherwife  Simpfon,  late  of  the  fame, 
yeoman,  Philip  Cox,  late  of  the  fame,  yeoman, 
Richy  Law,  late  of  the  fam.e.  yeoman,  John  Huf- 
ton,  late  of  the  fame,  yeoman,  James  Foy,  other- 
wife  Sladeen,  late  of  the  fame,  yeoman,  William 
Fulton,  late  of  the  fame,  yeoman,  Samuel  Stepben- 
fon, late  of  the  fame,  yeoman,  John  M*Mulkn, 
late  of  the  fame,  yeoman,  William  Kelly,  late  of 
the  fame,  yeoman,  William  and  Robert  Logan,  late 
of  the  fame,  yeomen,  Wallace  Kelly,  late  of  the 
fame,  yeoman,  James  M*Cullngh,  late  of  the  fame, 
yeoman,  John  Chambers,  late  of  the  fame,  yeo- 
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rnaii,  Joliii  Ch-jpinan,  late  of  tlie  faine,  yeoman; 
Archibald  Kewen,  late  of  the  fame,  yeoman,  John 
}>ernee,  Kite  of  the  fame,  yeoman,  Humphry 
George,  late  of  the  lame,  yeoman,  Michael  Brew- 
ing, late  of  the  fame,  yeoman,  John  Rehenny,  late 
of  the  fame,  yeoman,  William  Robinfon,  late  ot 
the  fame,  yeoman,  Patrick  Darning,  otherwife 
Downey,  late  of  the  fame,  yeoman,  with  divers- 
oUier  perfons,  to  the  Jurors  at  prefent  unknown, 
tiot  having  the  fear  of  God  before  their  eyes^  but 
being  moved  and  feduced  by  the  inftigation  of  the 
Devil,  on  the  twenty-firft  day  of  February,  in  the 
twenty-fixth  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great  Bri- 
tain, France  and  Ireland,  defender  of  the  faith,  and 
lo  forth,  whh  force  and  arms,  at  Kilnecarra,  in 
the  county  aforefaid,  in  and  upon  Patrick  Ran- 
dall McDonnell  in  the  peace  of  God  a'nd  a  fubjed 
of  our  Lord  the  King,  within  this  land  of  Ireland, 
then  and  there  being  wilfully,  traitoroully,  and  of 
their  malice  prepenfed,  did  make  an  alfault,  and 
that  the  faid  Andrew  Craig  a  certain  piftol  of  the 
*  value  of  five  (hiih^igs  then  and  there  charged  with 
gun-powder  and  one  leaden  bullet,  which  piftol  he 
the  faid  And  re  w-  Crarg  in  his  right-hand  then  and 
there  had  and  held  againfl:,  and  upon  the  fa  id  Pa- 
trick Randall  McDonnell  then  and  there  wilfully, 
traitoroufly,  and  of  his  malice  prepenfed,  did  fhoot 
cmd  difcharge,  and  that  the  faid  Andrew  Craig  with 
the  leaden  bullet  aforefajd  out  of  the  pillol  afore- 
faid, then  and  there  by  force  of  the  gun-powder 
aforeiaid  foot  atYd  fent  forth  as  aforefaid,  the  afore- 
faid Patrick  Randall  McDonnell  in  and  upon  the 
-kft  breail  of  him  the  faid  Patrick  Randall  McDon- 
nell then  and  there  with  the  leaden  bullet  aforefaid 
out  of  the  piflol  aforefaid,  by  the  faid  Andrew 
Craig  as  aforefaid  ihot,  difcharged  and  fent  forth 
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^\iifuliy,  traitorciifly  and  of  his  malice  prepenfcd, 
did  flrike,  penetrate  nnd  wound,  giving  to  tfie  fatd 
Patrick  Randall  McDonnell  then  and  there  with 
the  leaden  bullet  aforediid  fo  as  aforefaid  fhot,  dif- 
charged  and  lent. forth  out  of  (he  piflol  aforefaid 
by  the  faid  Andrew  Craig,  in  and  upon  the  fiid  left 
bread  of  bim  the  l:iid  Patrick  Randall  McDonnell 
one  mortal  wound  of  the  depth  of  four  inches, 
and  ot  the  breadth  -of  half  an  inch,  of  which  fnd 
mortal  wound  tlie  aforefaid  Patrick  Randall 
ivlcDonnell  then  and  there  inflantly  died  ;  and 
that  the  aforefaid  George  Robert  Fitzgerald,  Timo- 
thy Brecknock,  James  Foy,  John  Fulton,  Charles 
King,  John  King,  Abel  Fulton,  John  Murphy, 
James  Mafierfoa,  John  Cox,  David  Saltry,  Philip 
Cox,  Richy  Law,  |ohn  Huflon,  James  Fay,' 
otherwife  Sladeen,  William  Fulton,  Samuel  Sie- 
]jhenfon,  John  McMulien,  William  Kelly,  Pa- 
trick Doming,  William  Logan,  Robert  Logan, 
William  Fulton,  Wallace  Kelly,  James  Mc.Cullagh, 
John  Chambers,  John  Chapman,  Archibald  New- 
en,  and  John  Bernee,  then  and  there  wilfully, 
traitoroufly,  and  of  their  malice  prepenfed,  were 
J3refent,  aiding,  helping,  abetting,  comforting, 
affifling  and  maintaining  th.e  faid  Andrew  Craig  in 
the  treafon  and  murder  aforefoid,  in  manner  and 
form  aforefaid  to  do  and  commit.  And  fo  the 
jurors  aforefaid  do  fay,  that  the  faid  Andrew 
Craig,  George  Robert  Fitzgerald,  Timothy  Breck- 
is^ock,  James  Foy,  John  Fulton,  Charles  King, 
John  King,  Abel  Fulton,  John  Murphy,  Jame^ 
Mallerfon,  John  Cox-,  David  Saltry,  Pliilip  Cox. 
Kichy  Law,  John  FJullc^h;  James  Foy,  otherwife 
Siadei-n,  WilUam  Fulton,  Samuel  Stephenfon, 
John  McMullen,  William  Kelly,  Patrick  Dor- 
iring,  William  Logan,  Robert  Logan,  William 
T-ulton,  John  Chan>hers,  John  Chapman,  Archi- 
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bald  Newcn,  and  John  Bernee,  the  faid  Patrick 
Randall  McDonnell,  then  and  there  in  manner 
and  form  aforefaid,  willully,  trai'toroufly,  and  of 
their  maHceprepenfed,  did  flee  and  murder,  againR 
the  peace  of  our  faid  lord  the  king,  his  crown  and 
dignity,  and  alfo  againfl:  the  form  of  the  ftatute 
iy»fuch  cafe  made  and  provided. 

When  Mr.  Brecknock  was  called  to  plead,  he 
faid  there  did  not  appear  to  be  any  confiat  ot  a  true 
bill  againfl  him  ;  that  in  that  cafe  the  prefumption 
of  law  was,  that  the  bill  was  ignored-,  and  claimed 
as  his  right  to  have  a  fight  of  the  true  bill. 

The  Chief  Baron  direded  the  Clerk  of  the  Crown 
to  go  on  with  his  duty ;  and  the  bill  ending,  **  againfl 
the  form  of  the  ftatute,"  Mr.  Brecknock  afkcd 
what  ftatute?  To  which  the  Court  anfwered,  that 
he  was  now  prem.ature. 

When  the  queflion,  *'how  will  you  be  tried," 
v/as  put  to  him,  and  the  Clerk  of  the  Crown  de- 
fired  him,  as  cfual,  to  anfwer,  "  by  God  and  my 
Country,"  Mr.  Brecknock  faid,  I  fhould  choofe  to 
be  tried  by  God,  and  not  by  your  Country.  After 
being  repeatedly  urged  to  plead  in  the  common 
form. 

The  Chirf  Baron  informed  him,  that  if  he  did 
not  anfv/er  in  the  manner  prefcribed,  he  muft  pro- 
ceed according  to  law,  which  would  be  to  confider 
him  as  mute,  and  pafs  fentence  upon  him. 

Mr.  Brecknock  faid  it  was  impoffible  to  be  tried 
both  by  God  and  the  Country,  they  were  difl:in61 
propofitions.  But  being  again  urged  by  the  Chief 
Baron,  he  made  the  ufual  anfwer,  and  then  they 
all  feverally  pleaded.  Not  Guilty,  to  both  indid- 
tnents. 

George 
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George  Robert  Fitzgerald  find  Timothy  Breck- 
nock were  then  arraigned  on  the  following  indid- 
raent  : 

Countyof  Mayo,  1  THE*  Jurors  of  our  F  ord  the 
to  wit.  j  King  upon  their  oath  prefent 
and  fav,  Tliat  George  Robert  Fitzgerald,  late  of 
Rocktield,  in  the  county  of  Mayo,  Efq;  and 
Timothy  Brecknock,  late  of  the  lame,  Gent,  not 
having  the  fear  of  God  before  their  eye.^,  but 
bein^  moved  and  feduced  by  the  infligation  of  the 
Devil,  on  the  21ft  day  of  February,  in  the  26th 
year  of  tlie  reign  of  our  Sovereign  Lord  Georg  j 
the  Third  now  King  ot  Great  Britain,  France,  and 
Ireland,  defender  of  the  faitli,  and  fo  forth,  at 
Rockfield  aforefaid,  in  the  fiid  county  of  Mayo, 
did  of  their  malice  prepenfed,  wiltully,  traitor- 
oufly,  and  felonioufly  provoke,  ftir  up,  and  pro- 
cure Andrev/Creagh,  oiherwife  Craig,  James  Foy, 
othervvife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  WiUiam  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing,  John  Chapman,  John  Rehanny,  John 
Burney,  \Villiam  Robinfon,  John  Cox,  Philip  Cox, 
James  Mafterfon,  and  Patrick  Doming,  otherwife 
Downey,  and  divers  other  perfons,  at  prefent  to 
the  Jurors  aforefaid  unknown,  to  flee  and  murder 
one  Patrick  Randall  McDonnell,  who  was  then  and 
there  a  fubjed  of  our  fiid  Lord  the  King,  within 
this  land  of  Ireland. 

And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid, further  prefent  and  fay,  that  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Siateen,  Humphrey  George,  William  Kelly,  John 
Fulton,  William  Fulton,  David  Simpfon,  other- 
vvife Saltry,  yXrchibald  Newing,  Michael  Brewdng, 
John  Chapman,  John  Rehanny,  John  Burney, 
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William  Robinfon,  John  Cox,  Philip  Cox,  James 
Maflerfon,   Patrick  Doming,  othervvife  Downey, 
and  divers  other  perfons,  at  prefent  to  the  Jurors 
albrefaid  unknown,  on  the  day  aforefaid,  in  the 
year  aforetaid,  with  Ibrce  and  arms,  to  wit,  at 
Kihiecarra  in  the  county  aforeiaid,  in  and  upon  the 
J^id  Patrick  Randall  McDonnell,  in  the  peace  oi 
God,  and  (>f  our  faid  Lord  the  King,  thena[)d  there 
being  wilfully,  traitoroudy,  and  felonioufly,  and 
of  their  ma  ice  prepenfed,  did  make  an  alTault, 
and  certain  guns  of  the  value  of  51.  each  and  ever\^ 
of  the  faid  guns,  beitng  then  and  there  charged 
with  gunpowder  and  a  leaden  -bullet,  which  guns 
they  the  faid  Andrew  Creagh,  other  wife  Craig, 
James  Foy,  otherwife  Slateen,  Humphrey  George, 
William  Kelly,  John  Fulton,  William  Fulton, 
David  Simpfon,  otherwife  Saltry,  Archibald  New- 
ing,  Michael  Brewing,  John  Chapman,  Tohii  Ra- 
henny,  John  Burney,   William  Pvoblnfon,  John 
(>jx,  Philip  Cox,  James  Mauerfon,  and  Pairick 
Doming,  otherwife  Downey,  in  their  right  hands 
refpeclively,  then  and  there  had  and  held  againfl 
Jtndupon  the  faid  Patrick  Randall  McDonnell,  wil- 
fully, traitoroufly,  and  felonioufly,  and  of  their 
malice  prepenfed,  and  by  the  aforefaid  provoca- 
tion,  flirring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald,  and  Timothy  Breck- 
nccr.,  did  (hoot  and  difcharge,  and  the  faid  An- 
drew Creagh,  otherwife  Craig,  James  Foy,  other- 
wife  Slateen,  Humphrey  George,  William  Kelly, 
John  Fiilton,  William  Fulton,  David  Simpfon, 
otherwife  Saitry,  Archibald  Newing,  Michael  Brew- 
ing, John  Chapman,  John  Rahenny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafierfon,  and  Patrick  Doming,  otherwife  Dow- 
ney, with  the  leaden  bullets  aforefaid  out  of  the 
guns  aforefiid,  then  and  there  by  force  of  the 

gun- 


(    13  ) 

'/unpowder  aforefaid,  (hot  and  fcnt  forth  as  aforc- 
iiiid,  the  aforefaid  Patrick  Randall  McDonnell 
wilfully,  traitoroufly,  and  fclonioufly  and  of  there 
malice  prepenfed,  and  by  the  aforefaid  provoca- 
tion, ftirring  up  and  procuremenrt  of  the  faid 
George  Robert  Fitzgerald,  and  Hmothy  Breck- 
nock, then  and  there  did  firike,  penetrate,  and 
wound,  giving  to  the  faid  Patrick  Randall  Mc 
Donnell,  then  and  there  ^^ith  the  leaden  bullets 
aforefaid,  fo  as  aforefaid,  fhot,  difcharged,  and 
fent  forth  out  of  the  guns  aforefaid  by  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing,  John  Chapman,  John  Rahenny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Maflerfon,  and  Patrick  Doming, 
otherwife  Downey,  in  and  upon  the  body  of  him 
\he  faid  Patrick  Randall  McDonnell,  feveral  mor- 
tal wounds  of  the  depth  of  four  inches,  and  of  the 
breadth  of  half  an  inch,  and  of  which  mortal  wounds 
the  aforefiid  Patrick  Randall  McDonnell  then 
and  there  inftantly  died. 

And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid, do  fay,  that  Andrew  Creagh,  otherwife 
Craig,  James  Foy,  otherwife  Slateen,  Humphrey 
George,  William  Kelly,  John  Fulton,  William 
Fulton,  David  Simpfon,  otherwife  Saltry,  Archi- 
bald Newing,  Michael  Brewing,  John  Chapman, 
John  Rahenny,  John  Burney,  William  Robinfon, 
John.  Cox,  Philip  Cox,  Jaines  Mafterfon,  and 
Patrick  Doming,  otherwife  Downey,  the  fiid 
Patrick  Randall  McDonnell,  then  and  there  in 
manner  and  form  aforefaid,  wilfully,  traitoroufly, 
and  felonioufiy,  and  of  their  malice  prepenfed, 
did  flee  aad  murder. 

And 
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And  fo  the  Jurors  aforefaid,  upon  their  oatii 
nforefaid,  do  lay,  that  the  faid  George  Robert 
Fitzgerald,  and  Timothy  Brecknock,  then  and 
there  in  manner  and  form  aforefaid,  wilfully,  trai- 
toroufly,  and  felonioully,  and  of  their  malice  pre- 
penfed,  did  provoke,  flir  up,  and  procure  the  faid 
Andrew  Creagh,  other  wife  Craig,  James  Foy, 
ptherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David 
Simpfon,  otherwife  Saltry,  Archibald  Newing, 
iA']ichael  Brewing,  John  Chapman,  John  Ra- 
henny,  John  Burney,  William  Robinfon,  John 
Cox,  Philip  Cox,  James  Maflerfon,  and  Patrick 
Doming,  otherwile  Downey,  and  divers  other 
perfonsat  prefent  to  the  Jurors  aforefaid  unknown, 
to  flee  and  murder  in  manner  and  form  aforefaid, 
the  faid  Patrick  Randall  McDonnell,  then  and 
there  being  a  fubjed  of  our  faid  Lord  the  King, 
within  this  land  of  Ireland,  contrary  to  the  peace 
of  our  faid  Lord  the  King,  his  crown  and  dignity, 
and  againil  the  form  of  the  flatute  in  that  cafe  made 
and  provided. 

Mr.  Stanley  requeued  the  former  indidment  to 
be  re>id,  as  the  charge  now  made,  feemed  to  him 
to  be  for  the  fame  crime  laid  in  the  former  indid- 
ment,  and  bid  Mr.  Fitzgerald  not  plead. 

The  Chief  Baron  then  defired  Mr.  Stanley  to 
plead  or  demur  ;  and 

The  Attorney  General  afl<ed  him,  did  he  choofe 
to  demur  to  the  indictment  ?  if  he  did,  he  would 
join  him  in  the  demurrer  inftanier, 

Mr.  Stanley  then  faid,  that  in  his  opinion  the 
prefent  indidment  was  fubflantially  for  the  fame  fad: 
laid  in  the  former  indidment,  to  which  Mr.  Fitz- 
gerald had  pleaded  not  guilty,  and  faid  he  thought 
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It  very  hard,  he  niould  now  he  forced  to  plead  not 
guilty  to  the  fecond  indidment  ;  for  if  he  fliould 
he  acquitted  on  the  firft  inclidlment,  and  that  he 
'  Ihould  bje  advifed  to  plead  aitlerfois  acquit  to  the 
fecond,  he  might  be  then  told  Ise  came  too  late 
wit! I  that  plea,  having  already  pleaded  the  general 
ifilie  n-rt  guilty,  and  as  it  had  been  determined  in 
the  c  ife  of  the  Kmg  againft  Swan  and  JefFcrys  in 
Forfjji-,  that  auierfois  arraign  was  no  plea.  He 
did  lot  fee  any  pc^fTible  way  for  the  prifoner  to 
take  advantage  of  the  objecfVion  now,  hut  by  way  of 
demurrer. — However  upon  confideration  and  con* 
fuit.Ttion,  he  gave  it  up,  and  advifed  Mr.  Fitzgerald 
to  plead,  which  he  did,  as  did  Mr.  Brecknock. 

They  were  then  alfo  arraigned  on  the  following 
indictment  : 

jCounty.ef Mayo, ")  THE  Jurors  of  our  Ford  the 
to  wit.  /  King  upon  their  oath  prefent 
and  fay,  That  George  Robert  Fitzgerald,  late  of 
Rockfield,  in  the  county  of  Mayo,  Efq;  and 
Timothy  Brecknock,  late  of  the  fame,  Gent,  not 
having  the  fear  of  God  before  their  eyes,  but 
being  move:i  and  feduced  by  the  infligation  of  the 
Devil,  on  the2iil  dayof  February,  in  the  26th 
year  of  the  reign  of  our  Sovereign  Lord  George 
^helhird,  now  King  of  Great  Britain,  France,  and 
Ireland,  defender  of  the  fliith,  and  fo  forth,  at 
Eocklield  aforefiid,  in  the  faid  county  of  Mayo, 
did  of  their  malice  prepenfed,  wilfully,  traitor- 
oudy,  and  felonioufly  provoke,  flir  up,  and  pro- 
cure Andrew  Creagh,  otherwife  Craig,  james  Foy, 
otherwife  Slateen,  Humphrey  George,  Wilham 
Kelly,  John  Fulton,  Wilham  Fulton,  David  Simp- 
fon,  otherwife  Saltry,  Archibald  Newing,  Michael 
Brewing,  John  Chapmnn,    John  Rehanny,  John 
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Burney,  William  Robinfon,  John  Cox,  Philip  Cox, 
Jamt'S  Maflerfon,  and  Patrick  Doming,  otherwife 
Downey,  and  divers  other  perfons,  at  prefent  to 
the  Jurors  aforefaid  unknown,  to  flee  and  murder 
one  Charles  i-iipfon,  who  was  then  and  there  a 
fubjed  of  our  faid  Lord  the  King,  within  this 
land  of  Ireland. 
•  And  the  Jurors  aforefaid,  upon  their  oath  afore- 
faid,  further  prefent  and  fay,  that  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Slateen,  Humphrey  George,  William  Kelly,  John 
Fulton,  William  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  Michael  Brewing, 
John  Chapman,  John  Rebanny,  John,  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Maflerfon,  Patrick  Doming,  otherwife  Downey, 
and  divers  other  perfons,  at  prefent  to  the  Jurors 
aforefaid  unknown,  on  the  day  aforefaid,  in  the 
year  aforefaid,  wiih  force  and  arms,  to  wit,  at 
Gurtnefulla,  in  the  county  aforefaid,  in  and  upon 
the  faid  Charles  Hipfon,  in  the  peace  of  God, 
and  c^f  our  faid  Lord  the  King,  then  and  there 
being  wilfully,  traitoroufly,  and  felonioufly,  and 
of  their  ma-ice  prepenfed,  did  make  an  alTault, 
and  certain  guns  of  the  value  of  55.  each  and  every 
of  the  faid  guns,  being  then  and  there  charged 
with  gunpowdt?r  and  leaden  bullet^,  which  guns 
they  the  faid  Andrew  Creagh,  otherwife  Craig, 
James  Foy,  otherwife  Slateen,  Humphrey  George, 
William  Kelly,  John  Fulton,  Wllham  Fulton, 
David  Simpfon,  otherwife  Salary,  Archibald  dew- 
ing, Michael  Brev/ing,  John  Chapman,  John  Ra- 
benny,  John  Burney,  William  Robinfon,  John 
Cox,  Philip  Cox,  James  Maflerfon,  and  Patrick 
Doming,  otherwife  Downey,  in  their  right  hands 
r(^fptc\ivc[yy  then  and  there  had  and  held  againfl 
and  upon    the  faid  Charles  Llipfon,  wilfully, 
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traitoroufly,  and  felonioufly,  and  of  their  m^i- 
lice  prepenfed,  and  by  the  aforcfaid  provoca- 
tion, liirring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald  and  Timothy  Bretk^ 
nock,  did  fhoot  and  difcharge,  and  the  faid  An- 
drew Creagh,  otherwife  Craig,  James  Foy,  other- 
wife  Slateen,  Humphrey  George,  WilHam  Kelly, 
John  Fuhon,  WiHiam  Fuhon,  David  Simpfon, 
otherwife  Sahry,  Archibald  Newing,  Michael  Brew- 
ing, John  Chapman,  John  Rahenny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Maflerfon,  and  Patrick  Doming,  otherwife  Dow- 
ney, with  the  leaden  bullets  aforefaid  out  of  the 
guns  aforefaid,  then  and  there  by  force  of  the 
gunpowder  aforefaid,  fhot  and  fent  forth  as  afore- 
faid, the  aforefaid  Charles  Hipfon,  wilfully^ 
traitoroufly,  and  felonioufly  and  of  their  ma- 
lice prepenfed,  and  by  the  aforefaid  provoca- 
tion, flirring  up  and  procurement  of  the  faid 
George  Robert  Fitzgerald  and  Timothy  Breck- 
nock, then  and  there  did  ftrike,  penetrate,  and 
wound,  giving  to  the  faid  Charles  Kipfon, 
then  and  there  Vvith  the  leaden  bullets  afore- 
faid, fo  as  aforefaid,  fl^ot,  difcharged,  and  fent 
forth  out  of  the  guns  aforefaid  by  the  faid 
Andrew  Creagh,  otherv/ife  Craig,  James  Foy, 
dtherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon, otherwife  Sal  try,  Archibald  Newing,  Michael 
Brewing,  John  Chapman,  John  Rahenny,  John 
Burney,  W^illinm  .Robinfon,  John  Cox,  Philip 
Cox,  James  Maflerfon,  and  Patrick  Doming, 
otherwife  Downey,  in  and  upon  the  body  of  him 
the  faid  Charles  Hipfon,  feveral  mortal  wounds 
■of  the  depth  of  four  inches,  and  of  the  breadth 
of  half  an  inch,  and  of  which  mortal  wounds  the 
aforefiid  Charles  Hipfon  then  and  there  inftantly 
died. 

C  2         .  And 
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And  the  Jurors'  aforcfaid,  upon  their  oath  afore- 
faid,  do  fay,  that  Andrew  Creagh,  otherwife 
Craig,  James  Foy,  otherwife  Slateen,  Flumphrey 
George,  William  Kelly,  John  Fulton,  Williarn 
Fulton,  David  ^fmpfon,  otherwife  Saltry,  Archi- 
bald Kewing,  Michael  Brewing,  John  Chapman, 

John  Rahenny,  John  Burney,  Williarn  Robinfon, 
*'-John  Cox,  Philip  Co:^,   James  Mafterfon,  and 

, Patrick  Doming,  otherwife  Downey,  the  fiid 
Charles  Flipfon,  then  and  there  in  manner  and 
form  aforelaid,  wilfully,  traitoroufly,  and  felo- 
nioufly,  and  of  their  malice  prepenfed,  did  fiee 
and  murder. 

A^nd  fo  the  Jurors  aforefaid,  upon  their  oath 
aforef:ud,  do  fay,  that  the  faid  George  Robert 
Fitzgerald,  and  Timothy  Brecknock  then  and 
there  in  manner  and  form  aforefaid,  wilfully,  trai- 
toroufly, and  lelonioufly,  and  of  their  malice  pre- 
penfed,  did  provoke,  flir  up,  and  procure  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Slateen,  Humphrey  George,  William 
Kelly,  John  Fulton,  William  Fulton,  David 
Simpfon,  otherwife  Saltry,  Archibald  Newing, 
Michael  Brewing,  John  Chapman,  John  Ra- 
henny, John  Burney,  William  Robinfon,  John 
Cox,' Philip  Cox,  James  Maflerfon,  and  Patrick 
Doming,  otherwile  Downey,  and  divers  other 
perfonsat  prefent  to  the  Jurors  aforefaid  unknown, 
to  flee  and  murder  in  manner  and  form  aforefaid, 
the  faid  Charles  Hipfon,  then  and  there  being 
a  fubjed:  of  our  faid  Lord  the  King,  within  this 
land  of  Ireland,  contrary  to  the  peace  of  our 
faid  Lord  the  King,  his  crown  and  dignity,  and 
agiinfl  the  form  ot  the  flatute  in  that  cafe  made 
and  provided.  * 


Mr. 


Mr.  Siajiley  then  moved  to  put  oflf  the  trial,  and 
produced  an  affidavit  of  Mr.  Fitzgerald's  fcr 
the  purpofe  of  poflponing  his  trial ;  which  from 
inability  vi^as  figned  with  his  mark.  It  Hated  Mr. 
Fitzgerald's  having  been  arrefted  on  the  21ft  Fe- 
bruary, his  tenantry  banifhed,  and  his  being  him- 
felf  attacked  in  prifon ;  it  alfo  flated  the  abfence 
of  four  material  v^itneffes,  which  were  fprited 
away  by  the  profecutor,  and  the  temper  of  the 
county,  which  rendered  it  im.poffible,  with 
l-ifety  to  Ins  life,  to  abide  his  trial  until  the  next 
alfizes. 

The  Attorney  General  then  moved,  that  two  af- 
fidavits which  he  held  in  his  hand  might  be.  read ; 
which  w^as  ordered. — They  were  the  affidavit  of 
Andrew  Edmondfon,  which  proved  notice  of  trial 
being  ferved  on  Mr.  Fitzgerald ;  the  other  was  the 
affidavit  of  Patrick  Clarke,  Sub-fherifF  of  the 
county,  the  purport  of  which  was,  that  Mr,  Fitz- 
gerald, on  the  night  of  the  day  on  which  he  Vv^as 
committed,  had  told  him  that  he  (liould  be  proper- 
ly rewarded  if  he  would  let  him  efcape. 

The  Aii&rney  General  faid  it  was  not  his  de- 
fire  to  prefs  on  the  trial,  but  he  wiHied  to  inform 
him,  Mr.  Fitzgerald,  that  his  trial  would  certainly 
-come  on  long  before  the  next  affizes. 

The  Chief  Baron  faid,  fiom  the  fiate  in  which 
he  faw  Mr. '  Fitzgerald,  he  ha^  a  judicial  know- 
ledge of  his  fituation,  and  in  a  flate,  he  thought 
a  man  of  fo  much  conlequence  ought  to  be  per- 
fedly  at  eafe  ;  the  irons  are  to  be  ftricken  ofF  from 
a  prifoner  v/ho  is  to  be  tried— Vvhy  ?  that  he  may 
be  in  full  pofeflion  of  himfelf.  Another  part  ot' 
his  affidavit  he  feared  was  but  too  true,  that  the 
county  Vv'as  not  in  fuch  a  temper  as  to  be  fit  for  hi-^ 
trial — Human  nCiture  v/ill  be  human  nature  fall ; 

and 
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And  where  crimes  like  thefe  are  perpetrated,  it  is 
impoflible  not  to  feel  reientinent — And  he  was  for- 
tified in  his  opinion  when  he  confidered  that  the 
prifoner,  even  when  in  a  gaol,  in  the  cuflody  of 
the  law,  was  not  fecure  from  violence — but  he 
thought  it  very  right  in  the  Attorney  General  to 
acquaint  Mr.  Fitzgerald,  that  he  muftbe  fpeedily 
iried ;  the  public  tranquility  could  not  remain 
diilurbed,  and  it  was  probable  tl^at  he  and  Mr.  Baron 
Pov.er  would  return  in  the  next  vacation  to  try 
Mr.  Fitzgerald.  He  thought  it  alfo  neceifary  to  fay, 
that  the  trial  was  poflponed  on  account  of  the  ill 
flate  of  the  prifoner's  health  and  his  affidavit  of 
it,  v/hich  kind  of  affidavits  he  knev/  ought  ahvays  to 
be  fparingly  received.  1  he  trial,  he  was  therefore 
of  opinion,  ought  now  to  be  put  off. 

The  Atiorficy  General  declared,  that  government 
had  ordered  him  to  profecute  the  gentlemen  who 
had  wounded  Mr,  Fitzgerald  in  prifon,  with  the 
fame  rigour  as  he  was  direded  to  prolecute  Mr. 
Fitzgerald  himfelf. 

The  Court  then  adjourned  for  half  an  hour,  to 
let  Mr.  Fitzgerald  be  carried  out. 

As  foon  as  the  Court  was  opened  agnin,  Mr. 
Brecknock  claimed  it  as  his  right,  as  an  Englifli- 
man,  to  have  a  jury  of  mediftas  lingua. 

The  Chief  Baron  informed  him  that  whenever 
he  was  tried  he  v/ould  be  tried  according  to  law. 

.  Andrew  Gallagher,  John  Gallagher,  James- 
Martin,  Luke  Higgins,  Charles  Higgins  and  Ed- 
ward Martin  v/ere  then  brought  up  and  arraigned 
on  the  following  inditfiment : 


County 
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County  of  Mayo,  "i  T  H  E  Jurors  of  our  Lord  the 
to  wit.         f  King  upon  their  oath  prefent, 

 J  That  Andrew  Gallagher,  of  Caf- 

tlebar,  apothecary,  John  Gallagher,  coroner,  James 
Martin,  docflor^  of  phyiic,  LukeHiggins,  of  Caftle- 
bar,  tanner,  Charles  Pliggins,  of  Weltport,  gentle- 
man,  and  Edvvard  Martin,  of  Caftlebar,  gentleman, 
with  divers  other  perfons,,  to  the  Juroi'o  afore faid 
at  prefent  unkown,  being  ill  defigning  and  difor- 
derly  perfons,  of  a  wicked  and  malicious  difpofi- 
tion,  and  not  regarding  the  laws  and  ftatutes  of 
this  realm,  nor  tlie  pains  and  penalties  therein  con- 
tained, after  the  24th  day  of  June,  in  the  year  of 
our  Lord  1778,  to  wit,  on  the  21ft  day  of  Febru- 
ary, in  the  20th  year  of  the  reign  oi  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great- 
Britain,  Fniuce  and  Ireland,  and  fo  forth,  with 
force  and  arm^,  at  Caftlebar,  in  the  county  afore- 
faid,  with  certain  piftols  loaden  with  gun-powder 
and  a  leaden  bullet,  which  they  the  faid  Andrew 
Gallagher,  John  Gallagher,  James  Martin,  Luke 
Higgins,  Charles  Higgins,  and  Edward  Martin, 
with  divers  other  perfons,  and  each  and  every  of 
them  in  both  their  and  in  each  and  every  of  their 
hands  then  and  there  had  and  held,  they  the  faid 
Andrew  Gallagher,  John  Gallagher,  James  Martin, 
Luke  Higgins,  Charles  Higgins,  and  Edward  Mar- 
tin, with  divers  other  perfons,  and  each  and  every 
of  them  with  the  faid  piftols  being  fo  loaded  as 
aforefaid,  did  then  and  there  wilfully,  wantonly  and 
malicioufly  wound  George  Robert  Fitzgerald,  the 
faid  George  Robert  Fitzgerald  being  then  a  prifo- 
ner  in  the  gaol  of  Cafllebar  aforefaid,  by  force  of 
the  gun-powder  and  leaden  bullet  (hot  out  and  dif- 
charged  from  the  (aid  pirtol,  with  intent  in  fo  do- 
ing, him  the  faid  George  Robert  Fitzgerald  to  mur- 
der, againft  the  form  of  the  flatute  in  that  caie 
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Tiincc  and  provided,  and  againfl  the  pesce  of  our 
faid  Lord  the  King,  his  crown  and  dignity. 

They  were  alfo  arraigned  on  the  following  in- 
didment : 

County  of  Mayo,  1  THE  Jurors  for  our  Lord  the 
to  wit.         /•  King  upon  their  oaths  prefent, 

 J  That  Andrew  Gallagher,  of  Caf- 

tlebar,  apothecary,  John  Gallngher,  of  Caftiebar, 
one  of  the  coroners  of  our  Lord  the  King,  James 
Martin,  of  Caftlebar,  dodfor  of  phyfic,  Luke  Hig- 
gins,  of  Caftlebar,  tanner,  Charles  Higgins,  of  Weil- 
port,  gendeman,  Edward  Martin,  of  Caftlebar,  gen- 
tleman, and  Daniel  Clarke,  of  Cafllebar,  yeoman, 
with  divers  other  perfons,  to  the  Jurors  aforef-iid 
at  prefent  unknown,  on  the  21  ft  day  of  February, 
in  the  26th  year  of  the  reign  of  our  Sovereign 
Lord  George  the  Third,  now  king  of  Great  Bri- 
tain, France  and  Ireland,  defender  of  the  faith, 
iind  fo  forth,  with  force  and  arms,  at  Caftlebar,  in 
the  county  af)refaid  in  and  upon  George  Robert 
Fitzgerald,  late  of  Rockfield,  Efq;  in  the  peace  of 
God  and  our  faid  Lord  the  King  then  and  there 
being,  did  make  an  affault,  and  him  the  faid  George 
Robert  Fitzgerald  then  and  there  did  beat,  wound 
rind  ill  treat,  fo  that  his  life  was  greatly  defpaired 
^c)f,  and  other  v/rongs  to  the  faid  George  Robert 
Fitzgerald  then  and  there,  did  to  the  great  damage 
of  the  faid  George  Robert  Fitzgerald,  and  againft 
the  peace  of  our  faid  Lord  the  King,  his  crown  and 
idignity. 

To  thefe  indidments  they  feverally,  except 
Edward  Martin,  pleaded.  Not  Guilty  ;  and  on  a 
motion  of  Mr.  Browne,  of  their  counfel,  and  upon 
•the  Court's  having  infpeded  the  informations,  and 

his 


(   23  ) 


liis  MDjefly's  Attorney  General  having  confented 
thereto,  Andrew  Gallagher,  John  Gallagher,  James 
Martin,  Luke  Higgins  and  Charles  Higgins,  were 
admitted  to  bail,  upon  being  bound  themfelves  in 
a  recognizance  for  500/.  each,  with  two  fecurities 
for  250/.  each  ;  and  Daniel  Clarke  in  a  recognizance 
of  40/.  with  two  fecurities  of  zol.  each. 

At  the  clofe  of  the  ordinary  bufinefs  of  the 
county,  the  Court  adjourned  over  the  afTizes  to  the 
7lh  of  June,  being  in  the  interval  between  Eafler 
and  Trinity  Term. 


1  HIS  day  the  Lord  Chief  Baron  and  Mr.  Baron 
Power  opened  the  court,  purfuant  to  adjournment. 
The  Grand  Jury  were  called  over,  and  the  Sheriff 
was  direded  to  inform  fuch  of  them  as  had  ab- 
fented  themfelves,  that  they  would  be,  on  the 

morrow,  called  upon  a  very  heavy  fine.  'The 

Court  were  alfo  pleafed  to  order  the  Sheriff  to  have 
the  Grand  Pannel  of  his  county  fummoned  to  at- 
tend on  the  Petit  jury;  and  that  Mr.  Fitzgerald 
and  the  other  perfons  accufed  fhould  be  brought 
Up  early  the  next  day. 

Adjourned  to  ten  o'clock  on  Thurfday  morn- 
ing. 


THE  Court  having  met,  purfuant  to  adjourn- 
ment, Mr.  Calheck  faid,  that  as  the  dock  fsemed  very 
much  crowded  he  hoped  their  Lordfhips,  before 
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they  proceeded' t6  bufinefs,  would  confider  the  flafe 
of  illnefs  under  which  Mr.  Fitzgerald  laboured, 
and  permit  him  to  coine  forward,  and  have  a  place 
at  the  table,  where  he  might  be  at  his  eafe. 

Mr.  Baron  Power.    It  is  impoffible.    The  Court 
dan  make  no  diflindions.    There  is  no  rank,  no 
'Gondition  of  men,  but  when  accufcd  of  luch  crimes 
mufl:  meet  with  fimilar  treatment.    Mr.  Fitzgerald 
muft  remain  where  he  is. 

Mr.  Owerty  of  coiinfcl  for  Mr.  Fitzgerald,  faid* 
that  it  was  only  intended  to  apply  to  the  Court 
ior  that  indulgence  when  Mr.  Fitzgerald  fhould  be 
called  on  to  give  teflimony  on  the  trial  of  tlie  fe^ 
veral  perfons  who  had  affaulted  him. 

Court,  On  that  occafion  he  fliall  have  every  in- 
dulgence. Fie  will  give  his  tellimony  as  every 
other  witnefs  does,  on  the  table  ;  a  chair  will  be 
provided  for  him,  and  every  other  thing  done  ta 
render  him  as  eafy  as  poffible. 

The  Court  then  called  upon  Mt.  Attorney  Ge- 
neral to  declare  which  number  he  meant  to  pro- 
ceed in  firft;  and  he  having  declared  that  he  in- 
tended to  proceed  firft  as  to  Mr.  Fitzgerald;  for 
if  Mr.  Fitzgerald  fliould  be  eonvidfed,  he  could> 
before  attainder,  be  ufed  as  an  evidence  againft 
thofe  perfons  who  had  ailauited  him  in  the  pri- 
fon. 

The  Lord  Chief  Baron  had  thought  the  law  io 
have  been  fo  at  the  lime  Mr.  Fitzgerald  had  been 
brought  up  before,  but  on  his  refearches  fmce,  he 
liad  found  in  Hawkins  and  the  other  books  which 
neat  on  the  fubjedl,  tliat  the  law  was  other  wife. 


Mr. 
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Mr.  Attorney  General  Where  a  conviftion  is  to 
prevent  a  vvitnefs  to  give  teflimony,  the  record  of 
his  convidion,  Hawkins  fnys,  mufl  be  (hewn ; 
and  no  record  can  be  made  up  bclore  judgment ; 
and  therefore  it  is  intended  to  be  after  attainder 
that  a  man  is  rendered  incompetent.  Convicfiun 
before  that  only  goes  to  his  credit. 

The  Court  afked  Mr.  Calbeck  what  he  fiid  to 
that  ? 

Mr.  Calbeck,  of  counfel  for  Mr.  Fitzgerakl,  faid 
he  was  but  in  one  cafe, 

Mr.  U.  Burke,  of  counfel  for  Mr.  Fitzgerald,  hop- 
ed that  the  Court  would  proceed  to  try  the  cafe  of 
the  firfl  enormity  the  f  rft  ;  that  they  would  con- 
fider  Mr.  Fitzgerald  in  the  cuflody  of  the  law,  with- 
in the  walls  of  a  prifon  when  the  attack  was  made 
upon  him.  They  would  alfo  confider  the  pru- 
dence and  good  fenfe  of  proceeding  againft  the 
other  perfons  firft,  when  they  remembered  that  if 
there  be  any  thing  in  the  objedion  againft  a  wit- 
nefs  being  competent  after  convidion,  that  it  would 
operate  fatally  in  that  cafe,  in  as  much  as  Mr. 
I'itzgerald  was  the  folitary  witnefs  againft  them. 
So  that  there  muft  be  here  a  failure  in  juftice.  In 
the  cafe  of  Mr.  F'itzgerald  there  were  many  wit- 
neffes,  and  therefore  there  could  be  no  fuch  incon- 
venience. 

Mr.  Stanley  infixed,  that  although  it  v/as  difcrc- 
tionary  in  the  Attorney  General  to  condud  the  pro- 
fecution  in  fuch  manner  as  he  thought  fit,  yet  the 
Court  ought  to  take  care  that  the  trials  Oiould  be 
proceeded  on  in  fuch  manner  as  might  befl:  anfvver 

all  the  purpofes  of  juftice.  fheve  appeared  on 

their  LordHiips  books  feverai  bills  of  indidment 
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agninfl  Mr.  Fitzgerald  for  the  murder  of  Mr.  Mc. 
Donnell  and  Mr.  Hipfon.  There  alfo  appeared  a 
bill  of  indidment  againfl  Gallagher,  Higgins,  and 
others,  for  artempting  to  affafTinate  Mr.  Fitzgerald, 
when  in  gaol  and  in  ttie  cuftody  of  the  law  for 
that  murder.  1  he  Court  had  a  right  to  look  into 
the  informations  upon  which  tliofe  different  bills  of 
indidment  were  founded,  and  they  would  "fee  that 
"'Only  one  perfon,  namiely  Mr.  Fitzgerald,  had  fworn 
any  information  againft  Gallagher  anJ  Higgins  for 
breaking  into  the  goal,  and  attacking  him  there. 
Whereas  they  would  alfo  fee  that  feveral  perfons 
had  fworn  informations  againfl  Mr.  Fitzgerald  for 
the  murder.  Mr.  Attorney  General  had  declared 
that  he  had  received  inflrudions  from  Government 
to  profecute  the  perfons  who  had  attacked  Mr. 
Fitzgerald  in  the  gaol,  with  the  fame  rigour  that  he 
profecuted  Mr.  Fitzgerald  himfelf,  and  yet  Mr. 
Attorney  General  now  wanted  to  proceed  upon  the 
trial  of  Mr.  Fitzgerald  firfi  ;  the  confequence  of 
which  would  be,  that  if  Mr.  Fitzgerald  was  con- 
vi(fled  there  would  be  an  end  of  the  profecution 
againfl  the  perfons  charged  with  the  attack  on  him 
in  the  gaol,  as  the  only  witnefs  againft  them  would 
be  incapacitated  from  being  examined  ;  as  it  is 
i:Iearly  laid  down  by  Serjeant  Hawkins,  2d  vol. 
432,  that  a  Conviction  and  a  feniori  on  at- 
**  tainder  of  treafon  or  felony  are  good  exceptions 
againft  a  witnefs."  He  trufted  however  that  the 
Court  would  hold  the  fcales  of  juftice  equal,  and 
dired  the  Attorney  General  to  proceed  in  fuch 
manner  as  might  beft-  anfwer  all  the  ends  of  public 
juflice.  No  inconvenience  could  follow  from 
]  oftponing  the  trial  of  Mr.  Fitzgerald  until  after 
the  perfons  who  were  charged  with  attempting  to 
aftaliinate  him  in  the  gaol  were  firft  tried  But 
thiis  great  inconvenience  and  injury  to  public  juf- 
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<ice  might  follow,  by  trying  Mr.  Fitzgerald  fir-l : 
thar  if  he  was  convided,  the  only  witnefs  for  the 
Crown  was  rendered  incompetent.  Befides  that, 
a  falfe  prejudice  might  arile  in  the  minds  of  the 
.public  in  favour  of  thofe  gentlemen  who  were 
charged  with  the  attack  on  Mr.  Fitzgerald,  if  his 
trial  and  convidion  Ihould  precede  theirs  ;  for 
though. he  knew  that  the  guilt  or  innocence  of  Mr. 
Fitzgerald  ought  to  have  no  influence  whatever  on 
the  trial  of  Gallagher  and  Higgins,  yet  it  was  im- 
poflible  to  prevent  or  check  the  prejudices  of  hu- 
man nature. 

The  Court  propofed  to  Mr.  Attorney  General 
to  try  all  the  perfons  wlio  had  broken  into  the  gaol, 
except  Andrew  Gallagher. 

Mr.  Attorney  General,  In  truth  the  fame  reafons 
would  have  operated  had  not  the  Court  made  that 
kind  of  propofal,  as  to  Andrew  Gallagher ;  for  had 
he  been  convidfed,  if  the  do6lrine  of  convidion 
laid  down  here  be  right,  he  could  not  have  been 
produced  on  the  trial  of  Mr.  Fitzgerald,  and  then 
there  was  an  end  of  that  profecution.  But  he  felt 
no  difficulty  in  embracing  the  propofal  of  the 
Court.  Yet  he  would  take  upon  him  to  declare 
that  the  gentlem.en  were  ignorant  of  the  nature  of 
the  profecution  againfl:  Gallagher  and  the  others, 
for  he  had  many  more  witneifes  on  his  brief  than 
Mr.  Fitzgerald:  and  he  alfo  once  again  thought  it 
necef^ary  to  declare,  that  he  had  di,re(fl-lons  from 
Government  to  profecute  thefe  gentlemen  with 
the  fame  rigour  as  he  lliould  proiecute  Mr.  Gal- 
lagher. 

Mr.  BloJld,  of  counfel  for  Mr.  Gallagher,  fiid 
he  had  heard  the  Attorney  General,  who  hai  the 
condud  of  Crown-profecutions,  and  from  what  fell 
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from  him,  as  to  the  trying  of  the  prifoners  for  the 
alfault  lirft,  he  thought  it  ncceflary  to  obferve, 
that  there  was  a  wide  difference  between  the  na- 
ture of  their  crimes.  One  was  an  offence  which 
was  not  confidered  in  fo  high  a  degree  of  crimin- 
ality by  the  common  law,  as  it  now  is.  A  late 
i\<^  of  parliament  only,  had  made  it  capital.  1  he 
Conftitution  looks,  and  their  Lordfliips  would  look 
v;ith  a  jealous  eye  upon  every  invafion  or  altera- 
tfon  of  the  great  bulwark  of  public  liberty,  the 
COMMON  LAW.  Their  Lordfhips  had  the  infpec- 
tion  of  the  indicl:ments,  a  benefit  to  which  his 
clients  could  not  refort.  Perhaps  they  might  be 
indided  for  the  higheft  offence  under  that  ftatute, 
an  intention  to  commit  a  murder  ;  but  what  was  the 
other  cafe  ?  a  murder  adfually  committed. 

Here  the  Court  interrupted  Mr.  Bloffet — and 
Mr.  Baron  Power  faid  that  he  hoped  counfel  would 
make  no  comparifon  between  the  nature  of  the 
crimes,  for  if  they  did  the  Court  mud,  from  ne- 
cefTity,  make  fome  obfep/ations.  It  was  only  now 
neceiTary  to  fay,  that  breaking  the  gaol  was  one  of 
the  higheft  offences,  and  only  to  be  confidered  in 
that  light. 

Mr.  Bhffet  was  glad  he  was  authorized  by  the 
Court  to  confider  it  fo.  His  client's  cafe  w^as  juft 
fo.    It  was  inferior. 

The  Court'  afked  Mr.  BloiTet  if  he  had  any  mo- 
tion to  make.  The  Court  had  intimated  a  w^ifti  to 
try  all  the  perfons  accufed  with  the  crime  of  affault- 
ing  Mr.  Fitzgerald  firft.  The  Attorney  General 
had  confentea.    What  then  did  Mr.  BlofTct  mean 

Mr.  BJoO'et,   The  queftion  before  the  Court  was, 
'  v/hether  they  fhould  try  tlie  four  gentlemen  now 
at  the  bar,  or  Mr.  Fitzgerald  firft.    The  queftion 
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\X2S  alfo,  whether  they  Ihould  be  tried  without  Mr. 
Andrew  Gallagher,  w^ho  was  charged  with  them 
of  the  fame  crime,  and  in  the  fame  indicftmeiit,  and 
was  alfo  now  at  the  bar.  'I'his  he  contended  was 
a  difficulty  to  Mr.  Andrew  Gallagher.  The  evi- 
dence againft  them  mufl:  be  the  lame.  I  heir  de- 
fence therefore  muii  probably  be  the  fame,  and 
that  defence  once  known  may  be  rebutted.  No- 
thing but  the  impoffibility  of  getting  his  client  a 
fair  trial  otherwife  could  induce  him  to  objed,  bun 
he  thought  his  defence  being  known,  that  would 
be  impolfible. 

The  Court  over-ruled  the  motion,  obferving  it 
was  the  firft  time  that  an  objection  had  been  even 
made  on  the  defence,  that  the  evidence  on  the 
part  of  the  Crown  would  be  difclofed. 

TRIAL  of  John  Gallagher f  James  Martin ,  Luke 
Higgins,  Charles  Higgins,  and  Daniel  Clarke, 

THE  Clerk  of  the  Crown  direded  John  Gal- 
kglier,  James  Martin,  Luke  Higgins  and  Danie! 
Clarke  to  lock  to  their  challengers ;  and  the  Grand 
Pannel  cl  the  county  was  called  over,  and  the  fol- 
lowing gentlemeh  were  fvvorn  of  the  Pent  Jury: 

Dominick  Geoff.  Browne,  of  Caftlemagarret,  Efii; 
The  Honourable  John  Browne,  of  Elen-hall,  Efq; 
James  Browne,  of  Browme-hall,  Efq; 
Peter  Lynch,  of  Caftlecarra,  Efq; 
James  Lynch,  ofCullen,  Efq; 
John  Moore,  of  BallintafFy,  Efq; 
James  Gildea,  ot  Crofslgugh,  Efq; 
J  ohn  Joyces  of  Oxford,  Elq; 
Ldmond  Taatfe,  of  Woodhcid,  Efq; 
William  Oulley,  ofRuuibrook,  Elq;. 
Bernard  Stewart,  of  Cafilebar,  Efq; 
Valentine  Jordan,  of  Cidhead,  Efq; 
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The  Clerk  of  ihe  Crown  then  read  a  note  of 
the  indidment  from  the  crown-book,  lo  the  fol- 
lowing purport ;  I'hat  they  John  Gallagher,  James 
Marthi,  Luke  Higgins  and  Charles  Higgins,  with 
others,  flood  indicted,  for  that  they  not  regarding 
the  laws  and  ftatutes  of  this  realm,  &c.  did  witli 
''^piHols,  fhoot  at,  with  intent  to  murder  George 
Robert  Fitzgerald,  Efq. 

He  then  read  the  note  of  the  indicflment  againft 
them  tor  a  comrtion  affault. 

Mr.  Bloffet  obje(5\ed  to  their  being  put  upon  the 
two  indidm>ents  together;  and  the  Attorney  Ge- 
neral having  agreed  to  put  them  on  both,  Mr* 
B16iiet  again  urged,  that  in  the  indidment  for. 
the  fimple  afTault,  it  was  no  matter  what  intent 
the  alTault  '.^  as  made  with  ;  but  was  pot  fo  in  the 
other  indidment.  He  hoped  therefore,  if  the 
Court  fhould  infifl  to  put  them  upon  their  trial 
for  both  oflences  at  once,  that  he  might  he  at 
liberty  to  fpeak  to  evidence  to  the  common  affault, 
provided  he  in  that  event  fleered  clear  of  the  fe- 
lonious affault.  My  Lord  Coke  lays  it  down  ex- 
prefsly,  that  though  it  was  an  immemorial  ufage 
not  to  ndmit  counfel  to  fpeak  to  evidence  upon 
capital  criminal  charges,  yet  it  was  an  ufage  which 
had  not  the  fan(fi:ion,  nor  was  it  warranted  by,  any 
authority  of  law. 

The  Court  having  given  no  opinion,  .Mr.  St. 
George  Daly,  the  junior  counfel  for  the  Crown, 
opened  the  indidlment ;  and  the  Attorney  General 
dated  the  fads  of  the  cafe;  which  being  recited 
in  the  evidence  is  not  here  inferted. 

fTZv  Jirfl  IViinefs  for  the  Crown  was  George  Robert 
Fitzgerald,  Efq.    Examined  by  Mr.  O'Hara. 

Previous  to  his  examination,  he  faid  that  it  was 

extremely 
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extremely  difagreeable  to  him,  to  give  evidence 
at  all. — He  had,  however,  rather  ftate  the  fads 
himielf,  than  follow  the  examination  of  counfel. 
Mr.  O'Hara  obferved,  that  in  examining  him  he 
Ihould  follow  the  order  which  appeared  in  his 
own  information  ;  he  alfo  warned  him  mA  to  ftate 
any  thing  which  related  to  Andrew  Gallagher, 
who  was  not  then  upon  his  trial.  Mr.  FitzgjrrJd 
then  faid,  that  as  to  Andrew  Gallagher,  he  had 
but  one  thing  to  fay,  and  that  was  to  his  credit. 
— He  then  proceeded  to  give  his  tefiimony,  which 
was,  thatondiezift  of  February  lafl,  his  houfe 
was  broke  open,  and  fome  time  afterwards,  he 
was  told  that  he  was  arrefted — he  was  taken  by  a 
great  number — a  mob. — He  requefred  to  be  put 
m  the  hands  of  the  Sheriff,  and  he  was  fo.— 
Mr.  John  Gallagher,  the  prifoner  at  the  bar,  w^s 

one  of  the  mob  Vv'ho  had  taken  him.  The 

taking  was  accompanied  with  circumftances  of 
great  violence;  his  houfe  was  broke  open,  and 
feveral  'fhots  were  fired.  He  was  put  into  the 
gaol  on  the  21ft  of  February.  When  he  was  put 
into  the  gaol,  he  was  taken  into  the  room  which 
is  called  the  Marlhalfea.  There  were  two  centi- 
nel^  put  upon  him,  as  a  guard — The  corporal  de- 
fired  them  to  load,  and  fire  on  any  perfon  who 
might  break  in. — He  was  told  afterwards,  dinner 
was  ready  for  him  below  flairs — he  could  not  ex- 
adly  fay  when  he  was  told  fo,  nor  did  he  exadlly 
recoiled:  who  called  hirn  to  dinner. — He  did  not 
go  down  diredly,  becaufe  the  centinel  would  not 
])ermit  him,  until  the  corporal  came  and  relieved 
the  guard.  So  foon  as  he  was  permitted,  he  went 
dow^n.  The  doors  of  the  room  where  he  had 
been  at  dinner  were  broken  in — there  was  a  pre- 
vious circumftance  thereto.    Some  time  after  he 
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pame  down,  the  Sub-fheriff  came  in. — He  inform- 
jcd  the  witnefs  that  the  gaoler  had  been  juft  then 
changed — that  he  had  bufinefs  to  go  up  into  the 
Marfhalfea,  and  muft  take  one  of  the  centinels 
with  him.  He,  without  confuhing  the  corporal, 
took  one  of  the  centinels  up  flairs  and  left  one.— 
Soon  after,  a  number  of  people  forced  open  the 
*.jdoor — it  was  not  long  after — it  was  while  the  Sub- 
Iheriff  was  above  flairs. — The  door  was  iTiut  when 
they  forced  it  open,  and  he  believes  the  perfons 
who  broke  open  the  door  entered. 

[Here  the  witnefs  looked  at  the  bar.l 
He  favv  four  of  them  at  the  bar,  one  of  them 
commonly  goes  by  the  name  of  Dodor  Martin. 
He  was  told  his  name  was  James,  but  does  not  know. 
: — Another  of  them,  Mr.  Charles  Higgins,  believes 
he  lives  at  Weftport. — Another  of  them,  Mr.  John 
Gallagher,  and  the  other  Mr.  Luke  Higgins — He 
was  not  certain  whether  they  were  the  perfons 
who  forced  the  door  of  the  gaol,  but  they  came 
in.  lie  would  not  take  upon  him  to  fay  whether  Daniel  . 
Clarke  was  there— rh  good  many  others  entered  bc- 
lide?  the  perfons  at  the  bar — they  were  armed — he 
recollected  fome  of  the  arms — they  were  piftols 
and  fvvord  canes,  and  afterwards  a  firelock.  Doc- 
tor Martin  had  a  pifloi  and  a  fword  cane,  but  till 
the  piflols  were  fired  the  fword  canes  were  not 
nqade  ufe  of.  There  were  a  great  many  had  fword 
canes.  Mr.  John  Gallagher  had  a  piflol,  but  the 
witnefs  did  not  perceive  that  he  had  any  fword 
cane. — He  could  not  tell  who  firfl:  affaulied  him, 
or  the  manner  of  the  aiTauIt.  John  Gallagher 
collared  him — and  feveral  piflols  were  fired  at  him 
' — The  others  had  piflols.— J-Ie  could  not  fay  how 
Hiany  fired  at  him ;  there  were  marks  of  fhots  in 

the 
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the  wall,  and  it  appeared  that  there  were  fiv^ 
marks,  one  of  which  was  charged  witli  fvvan  fhot 
and  a  ball.  There  was  a  ball  in  his  thigh  which 
was  not  yet  extradled.  While  John  Gallagher 
collared  him  there  was  a  fixth  fhot  fired  at  his 
head,  which  he  perceived — he  put  up  his  hand  to 
change  the  diretflion,  and  it  broke  the  ring  oh  his 
finger.  The  party  began  to  thruft  at  him — He 
ftruggled  with  John  Gallagher,  and  got  loofe  from 
him.  So  foon  as  they  had  fired  at  him,  'they  thiuft 
at  him  with  fword  canes— -One  he  particularly  w^as 

certain  thruft  at  htm,  it  was  De^lor  Martin  the 

thruft  was  in  a  very  particular  manner,  which  he 
would  mention.  As  he  made  the  thruft,  the  witnefs 
got  the  middle  finger  of  his  right  hand  round 
the  fword,  in  order  to  dired  it  from  his  body, 

and  it  ran  up  into  his  arm  and  there  broke.  

It  was  impolfible  for  him  to  fay  how  many  wounds 
he  got  then,  or  before,  or  after  he  got  loofe  from 
John  Gallagher — but  he  got  a  great  many — One 
circumftance  particularly  he  recolleded  of  Dodor 
Martin— he  was  poking  at  him  from  behind,  and 
finding  that  the  point  did  not  enter  the  witnefs*s 
coat,  he  ftiortened  his  grip,  and  tried  to  bore  it 
through  his  coat  without  effed.—After  he  got  free 
from  Gallagher  they  ftill  continued  poking  at  him. 
There  w^re  one  or  two  lights  in  the  room— he  wa;9 
not  pofitive  which — they  were  extinguiftied  at  laft 
—it  was  impoftible  for  him  to  teli  by  whom,  but 
he  recoll^dls  that  the  candle  was  given  to  a  boy  to 
hold  by  one  of  the  party,  and  that  the  man  who 
gave  it  to  him  ftruck  the  witnefs  with  the  candle- 
ftick.  [Here  the  witnefs  fnevved  the  mark  of  a 
Wound  on  his  head.]  When  the  candle  was  put 
out,  they  feemed  in  a  great  hurry  to  get  out— the 
ftroke  of  the  candleftick  was  not  the  laft  injury  he 
recerved— tUe  firelock  had  been  before  taken  from 
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the  centinel  during  the  attack,  whether  forced  fronT 
him  or  not  he  did  not  know,  but  he  knew  that  the 
centinel  gave  him  no  affillance — one  of  the  party 
flood  at  the  door  with  the  firelock — he  afterwards 
held  it  by  the  extremity  and  ftruck  the  witnefs 
with  the  but  end  of  it  on  the  head  until  he  ftruck 
him  under  the  table — they  continued  beating  at 
him  with  the  but  end  of  their  piftols  and  the 
mull<et  for  fome  time — almofi:  all  the  fword-canes 
had  been  broken — every  one  of  the  party  llruck 
him — he  could  not  tell  how  many  wounds  he  had 
received — when  they  had  ftruck  him  under  the 
table,  he  begged  of  them  to  defift  for  they  had 
done,  what  they  wanted  ;  they  had  done'his  bufi- 
nefsr,  for  he  fuppofed  their  purpofe  was  to  dif- 
patch  him  ;  on  which,  John  Gallagher  fwore  a 
violent  oath,  that  he  believed  his  bufinefs  was 
done,  but  if  it  was  not  they  would  return  on  the 
morrow  and  hang  him,  and  he,  Gallagher,  would 

dance  on  his  the  wttnefs^s  fhoulders.  -In  their 

flriking  of  him  he  put  up  his  hands  to  fave  his 
head,  and  received  feveral  flrokes  on  his  hand,, 
and  one  of  the  bones  of  one  of  his  fingers  in  the 
back  part  of  his  hand  was  broken,  fo  as  that  he 
had  loft  the  ufepf  it. 

He  was  crofs  examined  hy  Mr.  Bloflet. 

A  few  days  after  the  affray,  a  magiftrate  had 
been  with  him — ^It  was  Mr.  John  Browne,  one  of 
the  jury.  He  aflved  fome  queftions,  but  not  po- 
(itive  what  they  were.  He  was  not  fure whether 
he  had  fworn  any  informations ;  but  he  rather  in- 
cHned  to  think  he  had — Does  not  recoiled  whe- 
ther he  had  the  informations  ready  written,  of 
Vv'hether  Mr.  Browne  took  them  down— he  was  not 
in  a  fituation  to  have  a  perfect  reGoiledlion— Mr, 

Browne 
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Browne  would  befl:  recoiled — he  could  not  recoi- 
led any  part  of  the  information,  but  he  knew  that 
the  name  of  Clarke  was  mentioned.  He  recol- 
leded  fwearing  other  informations  before  another 
magiftrate ;  but  before  whom  he  did  not  recoiled 
—he  could  not  fay  at  what  diftance  of  time  he' 
had  fwore  them,  but  it  was  at  a  confiderable  time 
after. — He  could  not  recoiled  any  firelock  but  the 
one  in  the  continel's  hand,  from  the  crowd  about 
him.  He  was  in  that  fituation  to  be  incapable  of 
obferving  whether  the  centinel  returned  or  not.-— 
^ere  was  not  one  JJjot  fired  before  the  party  rufhed 
in>  as  he  recolleds — he  v/as  toW  that  one  fhot  was 
fired  by  the  centinel  above  flairs,  to  alarm  the  gar- 
rifon  and  the  town — he  could  not  tell  whetlier  to 
believe  that  report  or  not— he  heard  it  from  per- 
fons,  of  whom  he  could  not  tell,  whether  they 
were  indifferent  to  the  event  or  not — circumflances 
might  alter  men's  difpofitions — He  was  obliged  to 
Mr.  Bloffett  for  putting  him  in  mind  of  one  cir- 
cumflance-^there  was  a  bayonet  on  the  end  of  the 
mufket,  and  he  felt  the  effed  of  it— one  of  his 
teeth  was  ftruck  out  by  a  ftroke  from  it — -another 
of  them  was  broken,  and  he  believed  its  being 
broken  hindered  the  bayonet  from  going  down  his 
throat— he  could  not  tell  whether  it  was  difcharg- 
ed  or  not — he  believed  it  was-^It  would  have  been 
fortunate  for  him  if  the  candle  had  been  put  out 
fooner,  for  they  might  have  hurt  themfelves — he 
could  not  afcertain  the  number  who  had  come  into 
the  room,  but  it  was  crouded  near  where  lie  flood 
— the  party  was  in  motion  about  him,  and  very 
adive — he  could  not  fay  Vv^iether  feveral  perfons 
during  the  affray  paiTed  between  him  and  the  can- 
dle— they  did  not  come  into  the  prifon  to  hurt 
tach  other,  they  came  there  to  hurt  him— he  dared 
to  fay,  they  dfd  not  come  to  hurt  each  other,  for 
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if  they  had  that  intention  they  could  firid  eaca 
other  otit  of  doors — John  Gallagher  held  him — He 
ran  no  hazard  by  doing  fo  unlefs  in  the  confufion. — - 
The  witnefs  had  been  robbed  before  he  got  into  prifon 
of  his  fhoe-buckles — he  bad  nothing  of  value  about  him 
hut  tisco  guineas y  which  happened  to  he  in  his  fob — he 
had  no  watch  or  ring  but  that  which  was  broken — ■ 
he  recolleds  being  robbed  when  he  was  taken  at 
^vTurlogh — the  two  guineas  in  his  Job  were  fafe — 
When  he  was  robbed  at  Turlogh  his  purfe  might 
have  contained  more  than  25  guineas— but  he  had 
no  purfe  in  the  prifon,  nor  any  watch. 

Second  witnffs,  Mr.  Pa;trick  Clarke,  examined  by 
Mr,  Paterfcn. 

He  is  Sub-fherifF  of  the  county  of  Mayo — he 
was  in  his  gaol  on  the  night  of  the  2ifl:  of  Febru- 
ary about  eleven  o'clock — he  recolledled  that  fome 
peifons  ha'd  forced  into  the  gaol,  and  had  com- 
mitted violence  firft  upon  himfelf,  and  afterwards 
on  Mr.  Fitzgerald — the  witnefs  found  Mr.  Fitz- 
gerald, v;hen  he  v/ent  into  his  apartment,  wound- 
ed and  very  ill  treated— he  could  nt)t  take  upon 
liim  to  name  any  of  the  perfons  who  broke  in — -* 
he  did  not  knov/  any  of  the  prifoners  to  be  any 
part  of  the  party — he  was  pulled  doWn— he  made 
a  violent  outcry  and  called  out  murder — he  was 
^(lifted  by  Mr.  Ellifon,  who  brought  a  guard — he 
was  coming  cut  of  Mr.  Fitzgerald's  a'panment 
w  hen  he  was  feized — the  candle  was  injiantly  put  out 
—  one  of  the  fhots,  he  believed,  was  fired  at  him-^ 
felf— it  was  impoffible  for  him  to  tell  who  had 
fired  the  fhot— it  was  fired  at  fome  didance  and  in* 
the  dark. 

He 


(   39  ) 


Ih  iras  crofs  examined  by  Mr.  Browne. 

He  faw  Charles  Higgins  upon  that  night — he 
liad  taken  him  with  him  to  the  gaol,  as  a  friend 

and  witnefs  to  his  indenting  the  new  gaoler.  ■ 

Charles  Higgins  was  with  him  when  lie  was  at- 
tacked; he,  Higgins,  had  no  weapon,  and  he  be^ 
lieved  that  he  could  have  no  weapon  without  the 
witnels's  knowledge. 

The  Court  here  took  up  the  witnefs.  He  for 
fome  time  did  not  know  what  became  of  Charles 
Higgins — indeed  for  fome  time  he  did  not  know 
what  became  of  himfelf — he  fuppofes  he  made  the 
befl  of  his  efcape. 

Here  the  Court  examined  Mr.  Fitzgerald  again — 
he  recolleded  that  Clarke,  the  Sub-flieriff,  and 
Charles  Higgins  were  in  his  room  that  night  pre- 
vious to  the  outrage. 

'Third  wittjefSy    Robert  McBeth,  examined  by 
Mr.  Daly. 

He  was  centinel  in  the  prifon  of  Caftlebar  on 
the  21  ft  of  February— he  was  fixed  at  7  o'clock, 
and  ftaid  till  between  ten  and  eleven.  A  little  after 
ten,  or  between  ten  and  eleven,  a  parcel  of  men 
rufhed  into  the  prifon— the  firft  man  ruihed  up 
furioufly  at  Mr.  Fitzgerald- — the  witnefs  afked  him 
\vas  he  going  to  murder  the  man — He  then  re- 
ceived a  ftroke  from  behind,  which  knocked  him 
upon  a  chair — fo  foon  as  he  began  to  recover  him- 
felf, he  perceived  feveral  fhots  fired,  fhot  after 
ftiot,  and  on  firing  the  fhots  the  candle  was  ex- 
tinguifiied — he  could  defcribe  the  perfon  who  firft 
forced  in,  but  he  did  not  know  him — he  was  a  tall 

man, 
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Hi-in,  taller  than  the  witnefs — lie  wore  white 
clothes— he  could  not  dillinguifh  any  perfon  in 
the  dock  who  was  concerned  in  abufmg  Mr.  Fitz- 
gerald, ihe  candle  was  immediately  put  out,  and  the 
affray  lafledfor  four  or  five  minutes. 

The  fourth  witnsfs,    George  Daniel,  Efq;  examined 
by  Mr.  Attorney  General. 

He  knows  the  prifoners — he  lent  Mr.  Luke  Hig- 
ginsa  cafe  of  pirtols  on  the  morning  of  the  2 ill 
of  February— -he  found  one  of  them  in  the  gaol  of 
Caftlebar  between  the  hours  of  9  and  10  on  the 
night  of  that  day  after  the  affault  on  Mr.  Fitzgerald 
— he  found  the  pifiol  in  the  centinel's  hand,  he 
believed  in  McBeth's. 

Here  Mr  Beth  was  called  again  and  proved  that 
he  found  the  pi*flo],  which  he  had  given  to  Mr. 
Daniel,  on  the  floor  of  Mr.  Fitzgerald's  apartment 
in  the  prifon. 

Mr.  Daniel  was  croCs  examined  by  Mr.  James 
b'Arcy. 

He  could  not  tell  for  what  purpofe  the  piftols  were 
borrowed  by  Mr.'  Higgins  ;  they  were  borrowed 
the  day  that  the  inhabitants  went  to  Turlogh — he  . 
law  Mr.  Higgins  on  horfeback  there— he  believed 
they  might  have  been  borrowed  for  the  purpofe  of, 
going  with  the  other  gentlemen  to  apprehend 
^vhoever  committed  the  outrage — he  found  the  pif- 
tol  charged  the  next  morning  after  he  had  gotten  it 
from  INicBeth,  and  it  had  never  been  out  of  his 
CQllody— he  was  hurt  at  finding  his  pidol  in  Mr. 
Fitzgerald's  apartment — on  the  third  time  of  fend- 
ing for  his  piilols,  the  other  piflol  was  refiored — 
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the  fiirfl:  and  fecond  time  of  his  fending,  the  mef- 
fenger  informed  him  that  Mr.  Higgins  was  out  of 
town — When  he  met  Mr.  Higgins,  lie  informed  the 
witnefs  that  the  piftols  had  been  taken  out  without 
his  knowledge. 

On  a  queflion  being  put  to  him  by  the  Court  on 
the  fuggeftion  of  Mr.  U.  Burke;  he  anfwered,  that 
he  found  no  body  in  the  gaol,  but  Mr.  Fitzgerald 
in  the  way  which  had  been  defcribed,  and  a  woman 
fupporting  him  ;  nor  did  he  fee  any  perfon  com- 
ing out  of  the  gaol. 

The  fifth  wittiefsy  the  Honourable  George  Pomeroy, 
examined  by  Mr.  0*Hara. 

He  went  to  the  gaol  on  Tuefday  the  2ifl  of 
February,  after  the  outrage — He  faw  no  perfon 
coming  out  of  the  gaol,  nor  at  or  near  the  gaol. 

The  fixih  witnefsy    Pomeroy  D'Arcy,  Efq;  exa- 
mined  by  Mr.  Daly. 

He  knew  the  gentlemen  at  the  bar — all  he  knew 
of  the  attack  on  Mr.  Fitzgerald  was,  that  on  the 
night  of  that  affair  he  had  fpent  the  eveninf]; 
abroad  ;  at  about  lo  o'clock,  he  met  Mr.  John 
Gallagher,  Mr.  Edward  Martin,  and  a  third  per- 
fon whom  he  did  not  know — there  was  no  conver- 
fation  between  him  and  Mr.  Gallagher — he  met 
them  at  the  end  of  the  feffion-houfe — Mr.  Gal- 
lagher had  no  arms — he  thought  Mr.  Edward 
Martin  had  a  gun  in  his  hands — there  were  no  ap- 
plications made  to  him  to  conceal  what  had  palled 
that  night. 

Here  the  profecution  was  clofed,  and  before 
the  prifoners  were  called  upon  their  defence,  Mr. 
Fitzgerald  was  again  called  on  by  the  Court — He 
had,  he  faid,  already  mentioned  that  he  had  no 
F  other 
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other  money  in  his  pocket  but  the  two  guineas — 
he  had  been  rifled  before  lie  had  left  his  own 
place. 

The  prifoners  were  then  called  upon  to  make 
their  defence,  and  they  accordhig^ly  called  their 

*l  Firji  whnefs^   John  Burke,  who  was  examined  by 

Mr.  BlofTet. 

As  he  fpoke  only  the  Irifh  language,  Mr.  Peter 
iSmith,  one  of  the  aflifiants  to  the  Clerk  of  the 
Crown  was  fworn  to  make  true  interpretation. 

He  lived  with  Andrew  Gallagher  laft  February. 
His  mafter  has  ahoufe  in  town,  and  company  dined 
with  his  mailer  at  his  houfe  on  the  day  that  Mr. 
Fitzgerald  was  hurt— the  company  was  Thomas 
Gibbons,  James  J^eid,  and  John  Gallagher,  his 
mafter's  brother,  the  coroner — he  knew  Do6lor 
Tames  Martin-— he  lived  in  that  town— he  lodged 
ni  Andrew  Gallagher's  houfe— he  recolleded  fee- 
ing Pat.  Clarke  that  night — he  came  to  his  mader's 
houfe  and  enquired  tliere  for  Charles  Higgins  ; 
the  door  was  fliut  when  he  came  ;  the  witnefs 
opened  it  and  let  him  in — Clarke  did  not  tell  him 
what  he  wanted  with  him — the  witnefs  told  him 
that  Higgins  was  above  flairs  in  Dodlor  Pvlartin's 
room,  with  the  Dodor  and  Jack  Gallagher — this 
was  about  ten  o^clock  at  night — the  laft  of  the 
people  who  had  dined  with  his  mafler  went  off— 
Dodor  Martin  and  Higgins  did  not  go — ^Clarke 
went  up,  and  when  he  went  up,  went  into  Dodor 
Martin's  room — Mr.  Clarke  and  Charles  Higgins 
went  out  together — Andrew  Gallagher  was  then 
atfieep  in  his  btd — he  faw  Dodor  Martin  and  John 
Gallrigher  go  into  Gallagher's  room— Andrew 
Gallagher  was  much  fatigued  when  Pat.  Clarke 

came 
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came — fohn  Gallagher  was  in  Do(51or  Martin''] 
room  ;  they  after  went  into  Andrew  Gallaglier's 
room — He  knew  William  Melvin  ;  he  lav/  him 
that  night  ;  he  called  for  his  rnaftcr — the  witncfs 
told  him  his  mafter  was  in  the  witnefs's  mailer's 
room  with  D^xfl'or  M-irtin — Jc/hn  GailnghLT  came 
and  defired  WiUiam  Melvin  to  wait  for  him  and 
he  would  be  with  him  jafl  now — the  witnefs  heard 
a  noife  in  the  flreet,  and  went  to  enquire  what 
the  noife  was  ;  he  heard  a  cry  of  murder,  and  was 
told  it  was  George  Fitzgerald  had  efcaped  out  of  die  - 
gaol — the  witnefs  returned  to  his  maker's  room,  and 
told  Dodor  Martin,  John  Gallagher,  and  his  maf- 
ter what  he  had  heard,  and  that  was,  that  there  was 
murder  about  the  town,  for  George  Fitzgerald  had 
made  his  efcape — Do61or  Martin  and  John  Gai-  - 
lagher  went  out  and  Melvin  went  with  them— 
he  heard  no  fhots  when  he  left  his  maker's  houfe — 
he  and  Melvin  thought  it  a  fight,  and  went  to  fe  * 
vvhat  the  matter  was — at  that  time  there  was  a 
great  crowd  about  the  gaol. 

He  was  crofs  examined  by  the  Attorney  General. 

Andrew  Gallagher  has  no  ather  fervant  in  the 
lioufe  but  the  witnefs — He  has  no  apprentice— 
the  witnefs  is  Andrew  Gallagher's  only  fervant — 
liis  mafler,  Andrew  Gallagher's,  hcufeis  next  door 
to  Moran*s  the  gaoler — he  heard  a  noife,  but  no 
fhots — there  w^as  a  riot  about  the  gaol  when  he 
went  out — Charles  Higgins  w^as  not  wiih  his 
mafier. 

Second  witnefs  in  ike  Defence,  William  Melvin,  exa- 
mined by  Mr.  Browne. 

He  was  fervant  to  Mr.  John  Gallagher — he  was 
fcnt  on  the  night  of  February  21  ft  to  Andrew 

¥  z  Gallagher's 
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Gallagher's  lioufe  for  his  mader,  by  his  mafter's 
fifier — he  was  to  fay  a  gentleman  wanted  him — 
His  mafter  came  out  to  him  there,  and  bid  him 
wait — foon  after  his  mafter  came  to  him,  the 
witnefs  heard  a  noife  in  the  flreet— the  witnefs 
went  to  the  door,  and  John  Burke  (Mr.  Andrew 
Gallagher's  fervantj  went  out  and  returned  with 
news  that  Fitzgerald  had  ^^fcaped — Tht  witnefs 
and  jolin  Burke  went  to  Mr.  Andrew  Gallagher's 
bed-chamber — they  found  Andrew  Gallagher  there 
— he  was  ill  in  bed — his  mafter  (John  Gallagher) 
?md  Dodor  Martin  were  in  the  room — Dodor 
Martin  and  John  Gallagher  *went  out  together  ; 
the  witnefs  and  John  Gallagher  went  on  to  the 
gaol,  where  Fitzgerald's  wounds  were  then  dref- 
ling  by  Dodor  Lindfay. 

He  was  crofs  examined  by  Mr.  O'Hara. 

His  mailer  or  he  did  not  fpeak  to  any  perfon  on 
their  road  home. 

Here  Pomeroy  D'Arcy,  Efq;  was  called  agairty  and 
examined  by  the  Court. 

He  did  not  fpeak  to  Mr.  Gallagher  when  he  faw 
him  the  night  of  the  outrage. — The  outrage  was 
committed  before  he  had  met  him  and  the  other 
men. 

nird  JVllneJs  in  the  Defence^  George  Smyth,  exa- 
mined  by  Mr.  D'Arcy. 

On  the  night  of  the  affray  in  the  gaol,  he  went 
with  Mr.  Luke  Higgins  to  Mr.  Thompfon's — he  is 
an  outfide  fervant  to  Mr.  Luke  Higgins — Dodor 
Swaile,  John  Nolan,  .Dodor  Martin  and  Charles 
Higgins,  had  dined  with  his  mafter  that  day — his 

mader 
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mafter  lives  in  the  houfe  with  Dodor  Boyde — The 
company  broke  up  bttwccn  nine  and  ten — Mr. 
Luke  Higgins  dela}  ed  -ior  half  an  hour,  until  he 
put  up  the  reinnants  of  all  the  liquors  which  had 
been  laid  out  for  dinner. — iMr.  Luke  Higgins  called 
lor  John  his  fervant,  and  was  anfwered  that  John 
was  gone  to  the  flable — he  then  ordered  the  witncfs 
10  get  a  lanthorn  and  light  him  up  llreet — the  vvit- 
nels  did  fo,  and  lighted  him  up  to  Mr.  Thompfon's 
-^Mr.  Higgins  went  in  there,  and  defired  the 
witnefs  to  wait — 1  hady  Corcoran  came  to  Mr^ 
Thompfon's,  and  afked  for  Mr.  Higgins — the  wit- 
nefs fent  in  for  his  mafl:er  by  one  of  Mr.  Thomp- 
fon's fervants — when  he  came  out,  Corcoran  told 
liim,  that  Mr.  Fitzgerald  was  makmg  his  efcape  ; 
that  there  was  a  great  riot  and  firing  in  the  gaol — 
Mr.  Higgins  then  faid  to  Corcoran,  that  he,  Hig- 
gins, could  not  help  that — that  was  no  place  for 
Corcoran  to  be  in,  and  defired  him  to  go  home — 
his  mafter  went  home  frorn  Thompfon's,  and  did 
not  go  near  the  gaol. 

He  was  crcfs  examined  by  Mr.  Pater fon. 

His  mafter  would  not  let  the  witnefs  make  up  his 
horfes — the  horfes  were  always  in  town,  and  the 
witnefs  never  made  them  up — Thady  Corcoran  ii 
one  of  Mr.  Higgms's  tanners — He  fent  in  by  a  fer- 
\  ant  for  his  mafter  at  Mr.  Thompfon's.  and  did 
notgo  in  himfelf. — Mr.  Thompfon's  houfe  is  oppo- 
fite  to  Mrs.  Petche's,  and  is  oppofite  to  the  gaol — 
it  is  at  the  corner  of  the  lane  leading  to  the  caftle; 
there  was  no  alarm  in  the  place  where  the  witnefs 
was,  until  Corcoran  came — if  there  were  any  the 
witnefs  himfelf  muft  have  heard  it— Dodor  Mar- 
tin, Charles  Higgins,  Do<51or  Swayle  and  Mr. 
John  Isolan,  had  dined  with  his  mafier— Mr.  Char- 
les Hi?^(Tins  did  not  fuo  at  Mr.  Thompfon's  as  he 

be- 
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believes.  Moran's  boufe  is  the  only  houfe  be- 
tween Andrew  Gallagher's  houfe  and  the  court 
houfe — the  gaol  isunderthe  court  houfe — He  heard 
no  riot  when  he  was  going  home. 

Fourth  PFiinefs  in  the  Defence,  Thady  Corcoran, 
examined  by  Mr.  Bloffct. 

The  witnefs  is  a  tanner— he  tans  for  Mr.  Luke 
Higgins — he  did  fo  on  the  2ifl  of  February  lafi — - 
lie  knew  ihe  laft  witnefs,  George  Snnyth,  who  is 
nTervant  to  Mr.  Luke  Higgins — he  faw  Mr.  Luke 
Higgins  and  Smyth  going  into  Mr.  Thompfon's 
on  the  night  of  the  riot  in  the  gaol — the  night  was 
very  dark,  but  he  faw  them  very  plainly,  for  his 
mailer  had  George  Smyth  with  him,  and  Smyth 
carried  a  l.inthorn — after  his  mafler  went  into 
Thompfon's,  he  heard  a  noife  in  the  gaol,  and  fe- 
veral  ihots  firing— the  v/itnefs  was  in  John  Barret's 
houfe,  in  the  iane  where  the  gaol  is — John  Bar- 
ret's houfe  is  foment  the  gaol — when  he  heard  it,  . 
he  went  to  Mr.  Thompfon's  to  let  Mr.  Higgin;^ 
know,  that  the  report  in  toivn  was,  that  Mr.  Fitz- 
gerald was  making  his  efdape — the  reafon  why  he 
went  to  tell  his  mafier  of  this  report  was,  becaufe 
Iiis  mafl:er.  \'ras  a  friend  to  Mr.  Mc.  Donnell — he 
iav/  his  mafler  at  Mr.  Thorn pfon's,  but  he  fifft  faw 
George  Smyth^ — be  told  his-  mafier  that  he  fup- 
poled  Mr.  Fitzgerald  was  trying  to  make  his  ef- 
cape,  and  his  mafler  faid  he  could  not  help  it,  if 
]}e  did  make  his  efcape — he  bid  the  witnefs  to  go 
home ;  and  the  reafon  why  he  bid  him  go  home, 
was  that  he  might  be  early  at  his  work.* 

Here  he  was  crof  examined  by  Mr.  Daly. 

His  work  is  ufually  done  at  about  feven  o'clock 
— he  generally  goes  to  bed  at  eleven;  he  was  up 

that 
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that  night  at  clcveu — He  never  tried  what  time 
would  lerve  him  for  deep,  but  he  believed  th-it 
lie  could  do  with  an  hour*s  flcep,  ifit  were  ne- 
ceffary. — George  Smyth  is  an  out  fcrvant  to  Mr. 
Higo;ins — he  is  his  lleward — he  attends  his  houfe 
and  gardens,  and  fome  times  takes  care  of  his 
liorfes — the  witnefs  would  venture  on  his  oath  to^ 
declare  that  George  Smyth  dii  not  take  care  of 
his  mailer's  horfes  every  day — his  mader  has  very 
good  horfes  that  lie  v^rould  not  truft  to  his  care. 
He  believes  Mr.  Thompfon  to  be  in  town. 

/^nnc  Chambers  was  then  called  on  behalf  of 
Daniel  Clarke,  but  not  remembering  the  night  of 
the  riot,  was  not  examined. 

Tlie  Court  called  upon  Mr.  Fitzgerald  again, 
who  declared  that  on  the  day  after  the  riot  he  was 
not  perfed  mafter  of  himfelf — he  did  not  recoi- 
led w  hether  he  at  that  time  charged  any  perfoa 
with  being  concerned  in  the  affray,  but  remem- 
bered a  conVerfation  in  which  Clarke's  name  was 
mentioned.  In  his  fecond  information  he  charged 
more  than  fix  perfons  ;  he  in  them  charged  the 
four  prifonersat  the  bar,  Edward  Martin,  Andrew 
Gallagher,  and  others. 

The  Court  then  called  upon  the  Hon.  John 
Brow?ie,  the  magiilrate  who  took  the  firii  infor- 
mations ;  who  was  iworn  to  give  evidence  to  his 
fellow  jurors. 

He  went  to  take  tqe  information  of  Mr.  Fitz- 
gerald at  the  requeft  of  Mr.  Ellifon,  on  the  next 
morning  after  the  outrage,  at  about  tw^elve  or  one 
o'clock — lie  underfiood  Mr.  Fitzgerald  had  fent 

for  him  he  (Mr.  Fitzgerald)  was  in  his  bed — 

he  took  his  cxamdnation  fi'om  his  ov/n  mouth, 

v/ord 


on- 


Mr.  Fitzgerald  told  him,  that  Dodor  Martin  and 
Daniel  Clarke  were  the  only  two  he  knew  ;  on  ac- 
count of  Mr.  Fitzgerald's  being  ill,  and  fuppofing 
he  might  be  weak  in  his  underflanding,  the  wit- 
nefs  crofs-examined  him,  and  from  the  very 
# pertinent  anfwers  he  received,  was  convinced 
'that  Mr.  Fitzgerald  was  fully  malfer  of  him- 
felf — He  faid  that  Clarke  was  a  I^Vheel-wright  or 
a  Coach-maker ^  of  a  very  tawny  complexion^  very  like 
an  Eaji-Indian  Black,  He  never  faw  any  man  more 
perfedlly  colledled  than  Mr.  Fitzgerald  was  at  that 
time — he  had  doubtlefs  fufFered  a  good  deal  from 
his  wounds,  but  from  his  condud  and  recolledion, 
the  witnefs  did  not  think  him  to  be  as  bad  as  he 
pretended  to  be. 

[Here  the  witnefs  was  fhewn  the  information.] 
That  was  the  information  he  took ;  the  whole  of 
it  his  own  hand  writing. 

Here  the  Clerk  of  the  Crown,  by  order  of  the 
Court,  read  the  information  as  follows  : 

County  of  Mayo, ")  An  Information  fworn  before 


February,  17B6,  figned  George  Robert  Fitzgerald, 
his  mark. 

THIS  Informant  being  duly  fworn  on  the  Holy 
Evangelifis,  faith,  that  1  aft  night,  the  2ifl  of  Fe- 
bruary, as  Informant  was  fitting  in  his  room  in  the 
gaol  of  Cafllebar,  fome  people  fired  fever al  Jbots 
through  the  door  of  faid  room,  and  then  broke  the 
door  open,  when  James  Martin,  Efq;  one  Clarke, 
a  Wheel-wright  or  Carpenter,  who  Informant  be- 
lieves is  called  Daniel  Clarke,  came  into  the  room 


the  Honourable  John  Browne, 
on  Wednefday  the  22d  day  of 


with 
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with  feveral  •  other  perfoiis,  v/ho  attacked  Infor- 
mant with  piflols  and  a  fword,  and  therewith 
wounded  Informant  in  feveral  parts  of  his  body 
and  head,  to  the  imminent  danger  of  Informant's 
hfe.  .  .  . 

Mr.  Browne  requeued  the  Court  to  afk  Mr. 
Ellifon  it  he  did  not  read  that  examination  tliree 
or  four  times  to  Mr.  Fitzgerald.  : 
.  1  he  Court  then  called  u[.x)n  the  Revereod  Thomas 
Ellifon,  Clerk,  who  being  fvvorn,  faid, 

He  was  prefent  when  Mr.  Browne  received  Mr. 
Fitzgerald's  inform.ation — Mr.  Fitzgerald'  particu- 
larly charged  Dodtor  Martin  and  Clarke,  only,  by 
name — he  was  afl<:ed  if  fney  were  the  only  per- 
fons  he  knew— his  anfwer  was,  he  knew  none 
others.  He  was  very  weak  and  low  in  body,  but 
perfecflly  nriaftcr  of  his  fenfes.  The  examinations 
were  read  more  than  once  to  him,  Mr.  Fitzgerald. 

Here  Mr.  Browne  fuggefied  to  the  Court  to  alk: 
Mr.  Eliifcn,  if  he  recollected  that  v/hen  Brecknock, 
wanted  to  fuggefl:  fomething  to  Mr.  Fitzgerald, 
that  he  read  the  examination  once  again  to  Mr. 
Fitzgerald,  and  would  not  permit  him  to  fwear 
thereto  until  he  heard  them  read  again. 

Mr.  Ellifofi  did  recoiled  it. — In  about  a  month 
after  the  (wearing  the  firfl:  examinations  ;  he  could 
not  however  be  exad:  as  to  the  time,  he  took  ano- 
ther information  by  the  defire  of  Mr.  Fitzgerald,, 
in  which  he  charged  Dodor  Martin,  Andrew  Gal- 
lagher, Jphn  Gallagher,  Luke  Higgins,  Charles 
Higgins,  and  Edward  Martin,  with  others,  witli, 

the  offence  of  attacking  him  in  the  gaol.  H& 

alked  Mr.  Fitzgerald  why  he  had  not  before  made 
any  charge  upon  them  ;  his  anfwer  was,  that  hci 
was  not  at  that  time  fufficiently  colleded  to  knovr 
them  all. 

G  The 
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The  information  was  here  produced  to  the  wit- 
n-efs — The  name  Thorn  is  Elliibn,  fubfcribed  there- 
to, was  his  hand-writing,  it  was  t.he  information 
which  he  took  from  Mr.  Fitzgerald. 

The  Court  then  direOed  the  Clerk  of  the  Crown 
*•  to  read  that-information  alfo,  which  he  did,  as  fol- 
lows: 

County  of  Mayo, ")  An  Information  fworn  before 
to  wit.         J   the  Reverend  Thomas  EIHfon, 

*  .  J   on  the  17  th  day  of  March, 

I786,"figned  George  Robert  Fitzgerald. 

THIS  Informant  bdng  duly  examined  and  fworn 
on  the  Holy  Evangelills,  faith,  That  on  Tuefday 
the  21 11  day  pf  F^ebruary  lad,  John  Gallagher,  one 
of  the  coroners  of  faid  county,  accompanied  by  a 
great  number  i>f  perfoi)s,  came  to  Examiqant's  houfe 
2it  Turlogh  aforefaicj,  and  after  committing  great 
violence,  robberies,  and  outrage  in  and  about  faid 
houfe,  ill  id  Gallagher  made  a  prifoner  of  this  Exa- 
ininant  on  an  executioner  execu^ons,  writ  or  writs, 
for  debt,  and  brought  Examinant  in  clofe  cuflody 
to  the  tov/n  of  Cafilebar,  and  lodged  him  in  his 
Majefly's  gaol  of  faid  town, — That  about  the  hour 
of  eleven  o'clock  on  the  night  of  faid  day  the  fol- 
lowing perfons,  viz.  John  Gallagher,  one  of  the 
coroners  of  this  county,  Andrew  Gallagher,  pf  the 
town  of  -Cafrlebar.  apothecary,  Edmond  Martin, 
of  Caftlebar,  James  Manin,  M.  D.  of  the  town  of 
Cafiiebar,  Charles  Higgins,  of  Weftport,  in  faid 
fxrunty,  Luke  Higgins,  of  "Caftlebar,  farmer,  and 
fome  other  perfons  unknown,  with  premeditated 
nhd  intended  malice,  w^antonly,  malicioufly  and 
fclonioufly  entered  the  apartment  of  faid  gaol  where 
Examinant  then  was  ;  all  armed  with  a  gun,  piiiols, 
fvvprds,  and  other  olfenfjve  weapons,  and  violently 
'  ^  ^  attacked 
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attacked  Examihant^  fired  the  fnid  gun,  which  wa* 
loaded  with  powder  and  leaden  bullets,  at  Exami- 
nant,  and  alio  fired  fcveral  pi/^ol-fhots  at  Exami- 
nant,  and  wounded  him  in  many  parts  of  his  head 
and  body. — That  faid  feveral  perfons  treated  Exa- 
minant  in  fo  barbarous  a  manner  that  his  life  was; 
defpaired  of. — And  faith,  that  from  the  many  and 
defperate  wounds  he  then  and  there  received,  that 
Examinant  has  remained  in  a  languifhing  ftate,  at- 
tended by  phyficians  and  furgeons  ever  fince.— 
That  by  means  of  fuch  abufe  and  languilliing  ftate, 
occafioned  thereby,  Examinant  was  unable  to  give 
in  this  his  examination  fooner  than  the  prefent 
time. — And  faith,  he  is  well  convinced,  if  faid  fe- 
veral  perfons  had  not  intentionally  put  out  the  light 
or  lights  then  in  faid  apartment,  and  had  not  takea 
for  granted  that  Examinant  was  dead,  they  would 
have  continued  their  faid  violence  and  abufe  until 
they  would  have  adually  put  Examinant  to  death. — 
That  when  he  came  to  his  fenfes,  and  was  able 
to  examine  his  pockets,  he  found  that  faid  feveral 
perfons  had  robbed  him  of  twenty-five  guineas  and 
upwards  in  cafh,  together  with  his  watch  and  feais, 
which  Examinant  is  convinced  faid  feveral  perfons, 
or  fome  or  one  of  them,  fo  feionioufly  ftoie  aiid 
carried  away  when  they  left  Examinant  for  dead, 
in  manner  aforefaid. 

Here  the  Lord  Chief  Baron  charc;ed  the  Jury, 
and  faid,  that  they  mull  difmifs  Daniel  Clarke 
from  their  attention,  for  though  Mr.  Fitzgerald 
had  with  great  accuracy  once  defcribed  him  to  Mr. 
Browne,  yet  this  day  when  on  the  tabic,  though  he 
was,  as  the  Jury  obferved,  perfedly  colleded  and 
thoroughly  in  pofleffion  of  his  faculties,  he  made 
no  charge  againft,  nor  could  he  remember  him  at 
all.  He  thought  it  his  duty  to  ftate  the  law  as  it 
G  2,  flood. 
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flood,  as  to  tlie  offence :  At  common  law  it  wa^ 
no  more  than  a  high  mifdemeanour,  but  by  a  late 
ad  of  parliament  the  legiflature  had  made  it  a  ca- 
pital otfence ;  but  in  order  to  fuftain  the  charge 
laid  in  the  indidment,  the  fhooting  muft  have  been 
fuch,  that  if  it  had  taken  efFedl  the  homicide, 
which  was  the  confcquence  thereof,  Would  be  mur-^ 
der  ;  and  there  could  not  be  a  doubt  that  if  a  ho- 
inicide  had  taken  elfed  hi  this  cafe,  that  it  would 
'Have  been  a  murder;  if  Mr.  Fitzgerald's  teftimony 
were  to  obtain  credit^  and  that  teftimony  being 
credited,  the  intention  to  commit  a  murder  wa^ 
clear.  The  only  fad  then  to  be  enquired  into,  to 
himfeemed  to  be,  who  had  perpetrated  the  fad. 
For  that  purpofc  he  fhould  ftate  all  the  evidence, 
and  after  having  done  fo,  make  a  few  obfervations 
u;on  it,  not  at  all  intending  to  invade  the  province 
of  the  Jury  as  to  enquiring  into  all  the  matters  of 
fad.  tie  then  very  fully  went  into  all  the  evi- 
dence, and  after  concluding  it,  obferved,  that  the 
examinations  of  Mr.  Fitzgerald,  and  his  teftimony 
on  the  table,  differed  materially  as  to  two  circum- 
llances— the  (hots  previous  to  the  entering  the 
gaol,  and  the  robbery  on  his  perfon  of  25  guineas. 
This  lad  fad  he  charges  in  his  information,  whereas- 
he  had  now  given  evidence  on  the  table  that  he  had 
only  z  guineas  in  his  fob,  which  remained  after 
the  oulrage  ;  and  a.mofl  barbarou5  0utrage.it  was, 
let  it  be  perpetrated  by  whom  it  might ;  and  he 
had.  to  lament  the  melancholy  ftate  of  a  county, 
where  a  man,  though  in  the  cuilody  of  the  law,, 
was  not  proteded  from  the  moit  favage  attacks  of 
inhuman  afTaffins.  There  can  be  no  doubt  in  the 
muid  of  any  man  if  a  homicide  had  taken  place, 
that  that  homicide  would  have  been  mur<ier,  and  he 
was  free  to  confefs,  that  he-  would  have  had  lefs 
douiy  as  to  the  cafe  of  the  priTcners  if  they  had 
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fct  up  no  defence  at  all,  but  rifled  on  tlie  fiate  oi' 
ihe  cafe  on  behalf  of  the  Crown,  and  made  its 
wcaknefs  their  flrength.    What  was  the  defence? 
An  Alibi — Certain  it  is,  that  this  is  the  beft  kind 
of  defence  when  it  is  refpe<flably  lupported — bi:t 
when  the  nature  of  the  teflimony  given  upon  thi>t 
occafion,  and  the  perfons  by  wliom  it  was  givea 
are  con(]dered,  great    doubts  mult  arife,  John- 
Gallagher  and  Edward  Martin  were  feen  together 
by  P^'jr.  D''Arcy,  at  the  corner  of  the  prifon — Mr. 
Daniel  found  his  piflol  iathe  prifon,  and  how  were 
thefe  circumffances  accounted  for ;  the  one  by  a 
common  fcrvant  of  Mr.  Gallagher*s,  and  the  other 
remained  unaccounted  for  at  that  hour — But  flill 
greater  doubts  mufl  be  excited  from  the  eompari- 
ion  of  the  examinations  with  the  teftimony  given 
on  the  table.    Mr.  Browne  had  told  the  Jury,  that 
Mr.  Fitzgerald  had  been  perfedly  colleded  vvlien 
he  gave  his  tirft  examination,  and  Mr.  Ellifon 
had  told  them,  that  it  was  a  month  after  when  he 
gave  the  fecond ;  in  the  firil  information  he 
charged  only  two,  and  knew  no  more  ;  in  the  fe- 
cond he  charged  fix  ;  m  that  fecond,  he  .charged 
a  robbery  ;  on  the  table  he  denied  being  robbed — 
If  then,  the  Jury  thought,  that  in  the  firfl  infor- 
mation he  erred,  merely  becaufe  he  was  not  fuf- 
ficiently  colleded,  and  did  not  believe  the  alwi 
fet  up  by  the  prifoners,  they  mufc  convi6l  them  ; 
but,  if  on  the  contrary,  they  did  not  believe  the 
teliimony  of  Mr.  Fitzgerald,  they^'ought  to  ac- 
quit them — and  if  they  entertained  any  doubts- 
he  did  not  mean  light  or  capricious  doubts,  but 
ihefe  doubts  which  may  be  entertained  by  a  pru- 
dent, difcreet,  and  fteady  man,  they  ought  to 
rncline  to  the  fide  of  mercy ;  and  if  they  thouglit 
them  guilty  of  the  nflault,  yet  rot  v/ith  an  intent 
to  murder,  they  ougv.x  to  acquit  them  of  the  ca- 
pital 
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pital  offence,  and  find  them  guilty  on  the  othc> 
mdidment  only. 

The  Jury  withdrew  for  a  quarter  of  an  hour, 
and  then  returned  with  a  verdid  acquitting  all  the 
ihe  prifoners  in  both  numbers. 

A  loud  expreflion  of  joy  having  taken  place  on 
K  this  verdi<5l's  being  found,  the  Chief  Barou  {poke 
with  great  refentmerit  againft  the  indecency  of 
fuch  a  conducfl,  and  ordered  the  Sheriff  to  take  any 
perfon  into  cuftody  who  fhouM  again  prefume 
10  a(fl  in  fuch  a  manner. 

The  Court  then  adjourned  to  eight  o'clofCk  the 
next  morning. 


St.  George  Daly,  y 
Agent,  M.  Kemmis,  the  Crown  Solicitor. 

Counfel  in  the  Defence, 

John  Bloffet,  1 
George  Jofeph  Browne,  >  Efqr^. 
James  D'Arcy,  3 

Agents  Mr.  Henry  Burke. 


Counfel  for  the  Profecution^ 

Mr.  Attorney  General, 
James  O'Hara,  > 
Francis  Paterfoti,  and  >Efqrs. 
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Fkiday,  June  9,  1786. 

The  TRIAL  of  George  Robert  Fitzgerald,  Efq. 

The  Clerfc  of  the  Crown  called  over  the  Grand 
Pannel  of  the  county,  and  afterwards  called  the 
ij.elauhers  on  a  fine  of  50I.  One  hundred  and 
twenty  having  appeired,  the  prifoners  were 
defired  to  look  to  their  challenges  ;  and  the  Attor- 
ney General  having  afked  if  Mr.  Fitzgerald  and 
Mr.  Brecknock  would  join  in  their  challenges  with 
ihe  feveral  other  prifoners,  Mr.  Burke,  of  coun- 
fel  for  Mr.  Fitzgerald,  faid  that  they  would  not. 
'j  he  Attorney  General  then  dire<51ed  the  Clerk  of 
the  Crown  to  give  Mr.  Fitzgerald  and  Mr.  Breck- 
nock in  charge  in  number  two,  and  then  afked  if 
Mr.  Fitzgerald  and  Mr.  Brecknock  would  join  in 
their  challenges  as  to  that  number  ;  and  Mr.  Owen 
of  their  counfel,  having  anfwered  they  would  not, 
Mr.  Attorney  General  then  allced,  if  they  would 
confent  to  have  their  peremptory  challenges  put 
by  ;  and  that  propofal  being  alfo  declined,  he  di- 
rided  the  Clerk  of  the  Crown  to  give  Mr.  Fitz- 
gerald only  in  charge. 

Mr.  Calheck  obferved,  it  wa"..  odd  to  try  Mr. 
Fitzgerald  for  procuring  a  murder  before  they 
fubltantiated  any  murder. 

Mr.  Attorney  General  obferved,  that  he  would  be 
better  mafler  of  the  fubjed  when  he  heard  the 
indidment  read. 

Mr.  Burke  applied  to  the  Court  to  permit  the 
otiier  prifoners  to  remam  in  the  dock,  as  Mr. 
Fitzgerald  apprehended  they  could  give  him  mate- 
rial affiflance. 

The  Coqrt  having  fhewed  a  difpofition  to  refufe 
The  motion,  Mr.  Owen  (uggefted  that  Mr.  Breck- 
nock only  was  charged  in  the  prefent  indidment. 

and 
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Slid  tiierefore.  it  being  a  diftinc^  faO:,  they  might 
be  penr.itted  ta  -flay,  and  Brecknock  only  re- 
manded. 

The  Court  refufed  the  motion,  and  the  gaol 
\va3  remanded. 

^The  following  perfbns  were  then  Avorn  of  the 
Petit  Jury. 

Thomas  Lindfay,  of  Hollymount;,  Efq; 

SmithSteel,  of  Foxford,  Efq; 

Tames  Lynch,  of  Cullen,  Elq; 

John  Moore,  of  BallintafFy,  Efq; 

James  Gildea,  junior,  of  Crofslough^  Efq; 

John  Joyce,  of  Oxford,  Efq; 

William  Oufley,  of  Ruflibrook,  Efq; 
•  Thomas  CrmfDy,  of  Ballinamore,  Efq; 
■  "fofeph  Lambert,  of  Tog!;her,  Efq; 

WilHam  Ellifon,  of  TalTihoe,  Efq; 

Chriilopher  Baynes,  of  Lakeland,  Efq; 

James  Miller,  of  WeRport,  Efq; 

"^fwelve  were  put  by  as  being  on  the  Grand  Jury, 
three  were  put  by  as  being  of  the  name  of  Mc- 
Donnell, and  twe!*e  were  put  by  for  the  Crown; 
thefe  laft  were  all  put  at  the  defire  of  the  Attorney 
General,  fixteen  were  peremptorily  challenged  by 
Mr.  Fitzgerald,  and  one  for  caufe  of  having  declar- 
ed an  opinion. 

The  /Ittorney  General  informed  the  Court,  that 
lids  of  the  witnefTes  had  been  mutually  furni(h;rd 
to  the  agents,  and  he  tnerefore  moved,  that  all  the 
witneff-s  fhould  be  removed  out  of  each  others 
hearing  ;  and  that  they  fhould  be  informed  that 
HQ  witnefs  would  be  examined  who  remained  in 
court. 

The  Court  ruled  accordingly. 

While 
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While  the  Jury  were  fvvearing,  Mr.  Stanley  nfked 
the  Allorney  General,  upon  which  bill  of  iadicft- 
ment  he  intended  to  proceed  firfl. 

He  anfwered,,  upon  the  bill  againfl  Mr.  Fitz- 
gerald for  procuring  the  murder  of  Mr.  McDon- 
nell and  Mr.  Hipfon. 

Mr.  Stanley  anfwered,  I  would  objed  to  that 
mode  of  proceeding. 

The  Attorney  General  anfwered,  very  well,  it 
will  be  time  enough  to  do  that  when  you  hear  th;:; 
bill  of  indidment  read. 

George  Robert  Fitzgerald  w^s  then  given  in 
charge  to  the  Jury  by  the  Clerk  of  the  Crown, 
who  read  a  note  of  the  indicftment  from  the  crown 
book,  to  the  following  purport  : 

In  number  two,  you  George  Robert  Fitzgerald, 
late  of  Rockficid,  Efq;  ftand  indided,  tor,  that 
you  with  another,  not  having  the  fear  of  God  be- 
fore your  eyes,  but  being  moved  and  feduced  by 
the  inftigation  of  the  devil,  on  the  21  ft  of  Febrii- 
ary,  in  the  twenty-fixth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  now  King  of 
Great  Britain,  France  and  Ireland,  and  fo  forth,  at 
Rockfield  aforefaid,  of  your  malice  prepenfed, 
wilfully,  traitoroufly  and  felohioufly  did  prcvokeyftir 
up  and  procure  Andrew  Creagh,  otherwife  Craig, 
James  Foy,  otherwife  Sladeen,  Humphry  George. 
William  Kelly,  John  Fulton,  William  Fuhon, 
David  Simpfon,  otherwife  Saltry,  Archibald  New- 
ing,  Michael  Bruen,  John  Chapman,  John  Rehan- 
ny,  John  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafterfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at  pre* 
fent  unknown,  to  flee  and  murder  one  Patrick  Ran- 
dall McDonnell  who  was  then  and  there  a  fubjed  of 

H  our 
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our  faid  lord  the  King,  which  ^llid  Andrew  Crengb, 
othervvife  Craig,  James  Foy,  otherwife  Sladeen, 
Humphry  George,  William  Keliy,  John  Fulton', 
tViUiam  Fulton,  David  Simpfon,  otherwife  Saltry, 
Archibald  Newrng,  Michael  Eruen,  John  Chapman* 
John  Burney,  William  Robin  Ion,  John  Cox,  Philip 
^JCoXj  James  Maflerfon,  Patrick  Doming,  otiierwife 
73ov/ney  and  divers  other  perfons  at  prefent  un- 
knov.'n,  on  the  day  aforefaid,  in  the  year  aforefaid, 
xVith  force  and  arms,  to  wit,  at  Kilnecarra  in  the 
coimty  aforefaid,  in  and  upon  the  faid  Patrick  Ran- 
dall Mc.  Donneli  in  the  peace  ot  God  and  our  faid 
lord  the  King,  then  and  there  being  wilfully  J  rait  or- 
ci'fiy  and  jelonicnfiy,  and  of  iheir  malice  preps nfedy  did 
make  an  aflault,  and  certain  guns  of  the  value  of 
five  riiil lings  each,  and  everv  of  the  faid  guns,  be- 
ing then  and  there  charged  v/ith  gunpowder  and 
.leaden  bullets,  which  guns  they  the  faid  Andrew 
Creagh,  otherwife  Craig,   James  Foy,  otherwife 
Sladeen,  Humphry  George,  William  Pvelly,  John 
V'ulton  William  Fulton,  David   Simpfon,  other- 
wife  Saltry,  Archi^bald  ^  ewing,  Michael  Bruen-, 
John  Chapman,   John  Rehanny,   John  Burney, 
W'iHiam  Robinfon,  John  Cox,  Philip  Cox,  James 
IMafierfon  and  Patrick  Doming,  otherwife  Downey, 
and  divers  other  perfons  at  prefent  unknown,  in 
their  rn^ht  hands,  refped-ively  had  and  held  again£ 
nnd  upon  the  faid  Patrick  Randall  McDonnell,  wil- 
fully, traitoroufly  and  felonioufly  and  of  their  ma- 
lice prepenfed,  did  fnoot  and  difcharge,  and  the 
ftid  Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,   Humpliry  George,  Wiliiam 
Kelly,   John    Fulton,    William   Fulton,  David 
Simpfon,    otherwife   Saltry,  Archibald  Newing, 
Michael  Bruen,  John  Chapman,  John  Rehanny, 
fohn  Rurney,    William   Robinfon,   John  Cos, 
Philip  Cox,.  James  Maflerfon  and  Patrick  Doming, 

otherwife 
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i:)lherwife  Downey,  and  divers  other  pcrfous  nt  pre-, 
lent  unknown,  wiih  the  leaden  bullets  aforefliivi, 
out  of  the  guns  aforefaid,  then  and  there  by  lorce 
of  the  gunpowder  aforefaid,  (hot  mid  fcnt  foifh  a=J. 
aforelaid,the  aforefaid  Patrick  Raxidall  McDonnell, 
wilfully,  traitorouily  and  felonioufly  and  of  their 
malice  prepenfed,  and  by  the  aforefaid  provocon- 
on,  jiirring  up  and  procurement,  then  and  there  did 
lirike,  penetrate  and  wound,  giving  to  the  faid 
Patrick  Randall  McDonnell,  with  the  leaden  bullets 
aforef  iid,  fo  as  atorefaid,  (hot,  c'ifcharged  and  fent 
forth  out  of  the  guns  aforefaid,  by  the  faid  An- 
drew Creagh,  otherwile  Craig,  James  Foy,  oiher- 
"uife  Sladeen,  Humphry  George,  William  Kelly, 
John  Fulton,  Willianl  Fulton,    David  Simpion* 
otherwife   Saltry,  Archibald    Newing,  Michael 
Bruen,   John  Chapman,    John  Rehanny,  John 
Burney,  William  Robbinfon,  John  Cox,  Philip  ' 
Cox,   James   Maflerfon    and    Patrick  Doming, 
otherwife  Dovvmey,  and  divers  other  perfons  at 
prefent  unknown,  in  and  upon  the  faid  body  of  the 
faid  Patrick  Randall  Mc  Donneil,  fcveral  mortal 
wounds  of  the  depth  of  four  inches  and  of  the  • 
breadth  of  half  an  inch,  and  of  which  morrrd 
wounds  the  aforefaid  Patrick  Randall  McDonnell, 
then  and  there  inflanily  died;  and  the  faid  An-« 
drew  Creagh,  otherwife  Craig,  James  Foy,  other- 
wife  Sladeen,  Humphry  George,  W  illiam  Keliy, 
John  P\ilton,  Wiiiiam  Fulton,  David  Simplon, 
otherwife   Saltry,    Archibald   Newing,  Michael 
Bruen,  John  Chapman,    John-  Iveh^mny,   John  . 
Burney,  William   Robinfon,  John  Cox,  Philip 
Cox,   James  MaOerfon   and    Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent    unknown,    the    faid    Patrick  Randall 
Mc.. Donneil,  then  and  there  in  manner  and  form 
aforefaid,  lev/Z/zZ/y,  traiiorovfly  and  fdoni^j^flyy  c?ui 
•     K  2    '  '         ■  of 
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of  their  malice  prepenfedy  did  fice  and  murder ,  and 
the  faid  George  Robert  Fitzgerald  and  another, 
then  and  there  in  manner  and  form  aforefaid,  w/7- 
fully,  traitor oujly  end  Jelonioujly  and  of  thetr  malice 
prepenfedy  did  provoke  ^  Jiir  up  and  procure  the  fa  id 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  WilHam 
Kelly,  Jo!(n  Fulton,  VVilUam  Fulton,  David  Simp- 
ibn,  otherwife  Sal  try,  Archibald  Newing,  Michael 
l6ruen,  John  Chapman,  John  Rehanny,  John 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Maflerfoh  and  Patrick  Doming,  other- 
wife  Downey,  and  divers  other  perfons  at  prefent 
to  the  jurors  aforefaid  unknown,  to  flee  and  murder 
in  manner  and  form  aforefaid,  the  faid  Patrick 
Randall  Mc.  Donncll,  then  and  there  being  a  fub- 
jedl  of  our  faid  lord  the  King,  within  this  land  of 
Ireland,  contrary  to  the  peace  of  our  faid  lord  the 
King,  his  crown  and  dignity,  and  agiinfl:  the  form 
of  the  flatute  in  that  cafe  made  and  provided. 

And  in  number  four,  you  (land  alfo  indidled, 
that  you  with  another,  not  having  the  fear  of  God 
before  your  eyes,  but  being  moved  and  feduced  by 
the  inlligation  of  the  devil,  on  the  2ifl  of  Febru- 
ary, in  the  t'A  emy-fixth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  now  King  of 
Great  Briiam,  France  and  Ireland,  and  fo  forth,  at 
Gurtrefulla  aforefaid,  of  their  malice  prepenfed, 
did  wilfully,  traitoroufly  and  felonioufly  provoke 
fiir  up  end  procure  Andrew  Creagh,  otherwife  Craig, 
James  Foy,  otherwife  Sladeen,  Humphry  George, 
William  Kelly,  John  Fulton,  William  Fulton, 
David  Simpfon,  otherwife  Saliry,  Archibald  New- 
ing, Michael  Bruen,  John  Chapman,  John  Rehan- 
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ny,  Jolui  Burney,  William  Robinfon,  John  Cox, 
Philip  Cox,  James  Maflerfon  and  Patrick  Doming, 
othcrwife  Downey,  and  divers  other  perfons  at 
prelcnt  unknown,  to  jlee  and  nurder  one  Charles 
liipfon,  M'ho  was  then  and  there  a  fubjed:  of  our 
fatd  lord  the  King,  which  faid  Ann  re  w  Creagh, 
otherwifc  Craig,  Jame^  Foy,  otherwife  Sladeen, 
Humphry  George,  Vviliiam  Kelly,  JoiiU  Fulton, 
William  Fulton,  David  Simpfon,  otherwife  Saltry, 
Archibald  Newing,  Michael  Bruen,  John  Chap- 
man, John  Burney,  WilUam  Robinfon,  John  Cox, 
Philip  Cox,  James  Mafterfon,  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  on  the  day  aforefaid,  in  the  year 
aforefaid,  with  force  and  arms,  to  wit,  at  Gurtnefulla 
in  the  county  aforefaid,  in  and  upon  the  faid  Char- 
les Hipfon,  in  the  peace  of  God  and  our  fiid  lord 
the  King,  then  and  there  being  wilfully ^  traitoroujly 
and  felonioufly,  and  cf  their  malice  prepenfed,  did 
make  an  aifault,  and  certain  guns  of  the  value  of 
five  fhillings  each,  and  every  of  the  faid  guns  be- 
ing then  and  there  charged  with  gunpowder  and 
leaden  bullets,  which  guns  they  tlie  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Sladeen,  Humphry  George,  William  Kelly,  John 
Fulton,  William  iFulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Kewing,  Michael  Bruen, 
John  Chapman,  John  Rehanny,  John  Burney, 
William  Robinfon,  John  Cox,  Philip  Cox,  James 
Mafterfon  and  Patrick  Doming,  otherwife  Downey, 
and  divers  other  perfons  at  preient  unknown,  in 
their  right  hands,  refpecfiively  had/ind  held  againil 
and  upon  the  faid  Charles  Hipfon,  wilfully,  trait- 
oroufly  and  feloniouHy  and  of  their  malice  pre- 
penfed,  did  fhoot  and  difcharge,  and  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  William 
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Kelly,  JoI:n  Fulton,  William  Fulton,  David 
Simpfon,  othenvife  Saltry,  Archibald  Nevving, 
Michadl  Bruen,  John  Chapman,  John  Rehanny, 
John  Burney,  William  Kobinfon,  John  Cox, 
Hiiiip  Cox,  James  Maflerfon  and  Patrick  Doming, 
other  wife  Downey,  and  divers  other  perfcnis  at 
prefcnt  unknown,  with  the  leaden  bullets  afore- 
laid,  out  of  tlie  guns  aforefaid,  then  and  there  by 
force  of  the  gunpowder  aforefaid,  fhot  and  fent 
forth  as  aforelaid,  the  aforefaid  Charles  Hipfon, 
vvilfully,  traitoroufly  and  felonioufly  and  of  their 
malice  prepenfed,  and  by  the  ^^o^ckld  provocaii'- 
ony  Jiirring  up  and  procureinent,  then  and  there  did 
ilrike,  penetrate  and  wound,  giving  to  the  faid 
Charles  Hipfon,  with  the  leaden  bullets  aforefaid, 
fo  as  aforefaid  fhot  difcharged  and  fent  forth 
out  of  the  guns  aforefaid,  by  the  faid  Andrew 
Creagh,  otherwife  Craig,  James  Foy,  otherwife 
Sladeen,  Humphry  George,  William  Kelly, 
John  Fulton,  Wihiam  Fulton,  David  Simpfon, 
otherwife  Saltry,  Archibald  Newing,  Michael 
Bruen,  John.  Chapman,  John  Rehanny,  John 
Burney,  Wiljiam  Robinfon,  John  Cox,  Philip 
Gox,  James  Maflerfon  and  Patrick,  Doming, 
othsrwife  Downey,  and  divers  other  perfbns  at 
prefent  unknown,  in  and  upon  the  body  of 
the  faid  Charles  Hipfon  feveral  mortal  wounds 
of' the  depth  of  foil r  inches  and  of  the  breadth 
of  half  an  inch,  and  of  which  mortal  wounds 
aforefaid  Charles  Hipfon  then  and  there 
inUantiy  died  ;  and  the  faid  Andrew  Creagh, 
otherwife  Craig,  James  Foy,  otherwife  Sladeen, 
Humphry  George,  William  Kelly,  John 
Fultoti,  \Viiliara  Fulton,  David  Simpfon,  other- 
wife  Saltry,  Archibald  Newing,  IN^ichael  Brur 
ep,  John  Chapman,  John  Rehanny,  John  Bur- 
W,y,    William    Robiufon,   John    Cox,  Philip 
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Cox,  James  Mafterfon  and  Patrick  Doming, 
otherwife  Downey,  and  divers  other  perfons  at 
prefent  unknown,  the  faid  Charles  Hipfon, 
then  and  there  in  manner  and  form  aforcfaid, 
""joil fully y  traitorovjlyy  and  felonioujly,  and  of  their 
malice  prepenfed,  did  flee  and  murder y  and  the  faid 
George  Robert  Fitzgerald  and  another,  then  and 
there  in  manner  and  form  aforefaid,  "wilfully^ 
traitoroufly,  and  fehnioufly^  and  of  tkeir  malice  pre- 
penfed,  did  provoke,  Jiir  up  and  procure  the  faid 
Andrew  Creagh,  otherwife  Craig,  James  Foy, 
otherwife  Sladeen,  Humphry  George,  WilHam 
Kelly,  John  Fulton,  William  Fulton,  David  Simp- 
fon,  otherwife  S^fltry,  Archibald  Newing,  iMichael 
Bruen,  John  Chapman,  John  Rehanny,  Jolm 
Burney,  William  Robinfon,  John  Cox,  Philip 
Cox,  James  Maderfon,  and  Patrick  Dorniiig, 
other  wile  Downey,  and  divers  other  perfons  at  pre- 
fent to  the  jurors  aforefaid  unknown,  to  flee  and 
murder  in  manner  and  form  aforefaid,  the  faid 
Charles  Hipfon,  then  and  there  being  a  fubjeifi: 
of  our  faid  Lord  the  King,  within  this  land  of 
Ireland,  contrary  to  the  peace  of  our  faid  Lord  the 
King,  his  crown  nnd  dignity,  and  a^ijainft  the  forci 
of  the  ftatute  in  that  cale  made  and  provided. 

Mr.  Stanley  obje(fled  to  Mr.  Fitzgerald's  being 
tried  upon  that  bill  of  indidment  ufitil  the  perfons 
who  adually  committed  the  fad  were  firfl  con- 
victed. 

He  admitted  the  rule  of  law,  that  in  high  treafon 
there  are  no  acceffories.  Ail  are  principals.  Tiiat 
every  inflance  of  incitement,  aid,  or  procurement 
which  in  the  cafe  of  felony  will  render  a  man  an 
accelfory  before  the  fad,  in  the  cafe  of  high  trea- 
fon,  whether  it  be  treafon  by  common  law  or  by 
^tanne,  will  iTiiike  him  a  principal  in  treafon.  But 
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ret  that  rule  iruft  be  underficod  with  fliofe  ]l- 
iDitations,  which  ibund  fenk  and  fubftantial  jui- 
lice  requires ;  tor  though  in  the  final  end  and 
iilue  ot  the  profeculion,  the  procurer  of  a  trealon 
may  be  confidered  as  a  principal,  yet  in  all  the 
intern:ediate  ileps  towards  his  convicftion,  heouc;ht, 
from  a  principle  of  natural  juflice,  to  be  confirier- 
cd  meerly  in  the  nature  of  an  accelTory,  and  en- 
titled to  the  fame  privileges  and  advantages.  

Every  acf  which  in  the  cafe  of  felon v  will  render 
a  man  an  acceffory  before  thefacl,  will  in  the  cafe 
of  treaicn  make  him  a  principal — tind  nofhing  Jbort 
of  fucb  an  ail  "urill — What  circumfrance  therefore 
is  neceflary  to  render  a  man  an  accelTor\  before 
the  fact  in  felony: — clearly  this  above  all  others — 
zbai  tie  fekffy  charged  upon  tie  principal  katb  been  in 
fatl  committedt  and  CGmmitted  by  the  principal ;  for 
\7hich  reafcn  the  acceiTory  cannot  be  tried  till  the 
truth  of  this  fnigle  fadl  fhall  have  been  legally  ef- 
tablifhed  either  by  the  conviction  or  outlawry  of 
the  principal. 

The  famx  equitable  rule  is  by  parity  of  reafon  to 
be  extended  to  all  trealons  of  an  accejjorial  deriva- 
2ive  nature.  Lord  Chief  Juftice  Hale,  i  vol.  c. 
22-  f.  233.  239.  fpendeth  an  intire  chapter  on  this 
point,  heintitles  it,  **  Concerning  Principals  and  Ac- 
ciffories  in  High  T ^eafcn,^'* 

The  Ceirrt,  Dees  my  Lord  Hale  treat  of  any 
treafon  under  an  exprefs  acl  of  parliament  ? 

Mr.  Stanley^  did  not  immediately  recollec":, 
— but  though  in  conformity  to  the  general 
language  of"  the  law,  he  calleth  every  perfon 
who  can  anv  way  be  conhderei  an  accomplice  in 
treafon  a  principal  in  ii^  yet  w&en  he  cometh  to 
fpeak  of  the  ccurfc  and  order  to  be  oblcrved  ia 
*  the 
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the  profecution  of  the  offenders.  He  confiders 
thofe  accomplices  whofe  fuppofed  guilt  is  con- 
neded  with,  and  arifeth  out  of  the  real  guilt  of 
another  in  the  light  of  meer  accefTories,  and  enti- 
tled to  the  fame  privileges  and  advantages — and  it 
is  laid  down  in  fo  many  words,  z  Hale,  223.  If 
A.  be  indided  for  high  treafon,  and  B.  iox procur- 
ing it,  here  it  is  true  they  are  all  principals — but 
inafmuch  as  B.  in  cafe  of  felony  would  have  been 
but  acceifory,  and  it  is  pofTible  that  A.  may  be  ac- 
quitted of  the  fad — B.  fhall  not  be  tried  for  the 
procurement  'till  A.  be  convicfred.  And  it  is  alfb 
laid  down  by  Mr.  Juflice  Forfter,  that  in  all  the 
cafes  of  treafon  within  the  ftatute  of  25  Ed.  III. 
the  rule  prevails,  that  the  inciter  or  procurer  can- 
not be  tried  until  the  ador  or  principal  is  convi6t- 
cd,  except  in  the  cafe  of  that  branch  of  treafon 
which  lalleth  within  the  claufe  of  compaffing  and 
imagining  the  death  of  the  King.  In  all  other 
cafes  whatfoever,  either  of  procuring  a  perfon  to 
commit  treafon,  or  of  harbouring  or  receiving  a 
traitor  after  the  fa6i:  of  treafon  committed, 'though, 
the  inciter  or  receiver  are  in  the  eye  of  the  law 
principal  traitors,  yet  thus  much  ihey  partake  of  the 
nature  of  accejjories,  that  the  tndiftment  muft  be. 
fpecial  of  the  procurement  and  rceipty  and  not  of 
the  principal  treafon.  If  they  are  indicted  by  fe- 
yeral  indictments  from  the  principal,  they  cannot 
be  tried  'till  the  principal  is  convided ;  if  they 
are  indidled  in  the  fame  indictment  with  the  prin- 
pal,  the  jury  mufl  be  charged  to  enquire  firft  of 
the  principal  offender,  and  if  they  find  him  guilty, 
then  of  the  procurer  or  receiver ;  and  if  the  prin- 
cipal be  not  guilty,  then  to  acquit  both ;  for  fays 
Lord  Hale,  though  in  the  eye  of  the  law  they  are 
all  principals  in  treafon,  yet  (in  truth)  he  the  pro- 
curery  or  receiver^  is  fo  far  an  acceffory,  that  he 
cannot  be  guilty  if  the  principal  be  innocent.  He 
laid  he  admitted  that  in  the  cafe  of  Lady  Alice 
lifle,  4th  Statc  Trials,  13a,  no  regard  was  paid  to 
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this  dodrine,  and  it  was  without  any  foundation 
in  law  pradifed  quite  othdrwifc,  but  her  attainder 
was  afterwards  reverfed  in  parliament,  and  the  adl 

recites,   among  other  hardlhips  of  her  cafe  

That  file  was  by  an  irregular  and  undue  profe- 
cution  indi(fted  and  tried  for  harbouring  and  re- 
"  ceiving  John  Hicks,  a  falfe  traitor,  though  the 
/aid  John  Hicks  was  not  at  the  lime  of  ike  trial  at- 
t  aimed  or  conviEled  of  any  fuch  crime'''  Mr.  Juftice 
Fofler  fays  the  fame  equitable  rule  holds  in  the 
cafe  of  a  perfon  indided  for  inciting  or  procuring 
a  treafon  of  any  kind,  whether  the  offence  be 
treafon  at  common  law  or  by  ftatute ;  and  therefore 
if  Mr.  Fitzgerald  fhould  be  now  put  upon  his  trial, 
he  could  not  help  faying,  in  the  words  of  the  a(5t 
which  reverfed  the  attainder  of  Lady  Lifle,  that 
George  Robert  Fitzgerald  would  he  by  an  irregular  and 
undue  projecution  tried  for  procurmg  and  inciiing  An- 
drew  Craig  ^  and  fever  al  others^  to  murder  Mr.McDon- 
ftell,  alth^'Ugh  neither  the  faid  Andrew  Craig  nor  any  of 
the  other  principals  were  at  the  time  of  his  trial  convict- 
ed of  any  fuch  crime.  The  rule  he  had  laid  down 
liolds  in  all  treafons,  as  well  by  common  law  as 
by  fiatute,  but  it  may  be  faid  that  the  flat,  of  lo 
H.VII.  c.  21.  (if  it  make  murder  high  treafon, 
which  he  did  nor  admit,  auoadxh^  offence,  though  it 
did  ^//W  the  punifnment),  diftinguiihes  this  cafe 
from  the  other  general  cafes  of  treafon  which  he 
had  put. 

The  words  of  the  ad  are,  "  If  any  perfon  of 
^'  mahee  prepenfed,  do  flee  or  murder,  or  of  the 
faid  malice  pro\  oke,  or  procure  any  other  to  flee 
or  murder  any  of  theKing*s  fubjeds,  he  fliall  be 
"  deemed  atraitor, and  attainted  of  high  treafon.** 
-  It  appeared  clearly  by  this  ad  of  parliament, 
that  the  oflence  of  the  jTOcurer  has  a  neceffiry 
connedion  with,  and  dependance  upon  the  guilt 
of  the  ador,  and  it  is  not  like  the  cafe  of  high 
treafon  in  compiiffing  the  death  of  the  King,  for 
in  that,  branch  of  treafon,  rf  A.  advifes  B.  to  kill 
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the  King,  the  very  advice  is  an  overt  adl  of  high 
treafon,  and  it  is  the  only  cafe  in  the  law,  where 
the  will  is  taken  for  the  ad — it  is  high  treafon  to 
advife  another  to  kill  the  King,  altiiough  the  ad- 
vice is  never  compile:]  with.  But  Vvili  the  At- 
torney General  coiitend,  that  a  perfoncan  be  found 
guilty  of  procuring  a  murder,  unlefs  a  murder  \^'as 
actually  committed  in  confequence  of  that  pro- 
curement. He  faid  therefore  that  the  procurer  ne- 
ver could  be  tried  until  that  fad  be  eftablifhed,  not  r 
by  furmiie  or  ioofe  fuggefiion,  nor  even  by  oral 
teflimony  ;  it  muft  be  eltablillied  by  the  conviBion 
of  the  perfon  who  commits  the  fad,  it  he  is 
amefnabie  to  juftice,  or  by  outlawry  if  he  abfconds  ; 
and  no  argument  could  be  drawn  from  the  fpecial 
penning  ot  the  ad  of  Hen.  V 11.  which  fays,  if  any 
perlon  ihall  murder,  or  procure  another  to  mur- 
der, he  fhall  be  deemed  traitor,  for  it  is  a  clear 
rule  of  law,  which  is  to  be  found  z  Haw.  314. 
and  in  Conyers  cafe,  Dyer  296.  that  wherever  an 
ad  of  parliament  makes  an  offence  treafon  or  fe- 
lony, it  incidentally  affumes  all  the  qualities  of 
treafon  or  felony  at  common  law  ;  the  fame  rules 
of  equitable  juflice  prevail  in  the  mode  of  trial, 
and  the  ad  by  neccffary  implication,  makes  all  thq 
procurers  traitors  or  felons,  though  not  named 
under  the  fame  circumflances,  which  will  mak^ 
them  fuch  in  treafon  or  felony  at  common  lav/ ; 
therefore,  w^hen  the  flatute  makes  ufe  of  the  words 
procurers,  it  does  nothing  more  than  the  law  v/ould 
have  implied,  it  is  merely**  exprejfio  eoriim  quce 
tncite  infunty'  it  is  done  in  this  and  many  other  ads 
of  parliament,  ex  abunda^Ui  cautela,  can  have  no 
operation  whatfoever  to  alter  or  change  thofe 
equitable  rules  that  prevail  in  the  courfe  and  order 
of  proceeding,  againfl:  the  accelforial  and  the  prin- 
cipql  traitor.  He  relied  upon  it,  it  did  not  make  the 
procurement  of  a  murder  a  diftind  fubilantive  in- 
dependant  ad  of  treafon-^He  faid  the  guilt  of  the 
procurer  had  a  neccffary  connedion  with  and  de- 
I  z  pendance  r 
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pendance  upon  the  guilt  of  the  perfon  incited  or 
procured  to  commit  the  murder — if  the  murder 
tiever  was  committed  in  confequence  of  the  pro- 
curement, he  reHed  upon  it,  the  mere  procure- 
ment or  advice  (though  highly  flagitious  and  cri- 
minal) would  not  make  the  procurer  a  traitor  ;  and 
therefore  the  offence  of  the  procurer  is  derived 
out  "of,  and  fo  far  connecfted  with  the  guilt  of  the 
"'principal  who  adualiy  commits  the  murder,  that 
the  procurer  cannot  be  a  traitor,  unlefs  the  principal 
doth,  in  confequence  of  the  procurement  commit 
the  murder,  and  is  a  traitor  alfo.— The  offence  of 
the  procurer  has  a  necefTary  connexion  with  and 
dependance  upon  the  guilt  of  the  perfon  procured, 
and  it  is  not  like  the  cafe  of  treafon  in  compaffing 
the  death  of  the  King,  for  the  very  adl  of  advifmg 
another  to  kill  the  King,  is  an  overt  ad  of  high 
treafon,  tho'  no  other  a(5l  whatfoever  is  done  to- 
wards the  completion  of  his  purpofe.  Several  acfls 
oF  parliament  which  make  offences  felony,  go  on,  and 
alio  make  the  procurement  a  diftind  independent 
felony,  but  was  it  ever  faid  that  a  perfon  could  be 
indidted  apd  tried  for  procuring  the  felony,  until 
the  principals  were  convided— clearly  not.  Upon 
the  whole,  he  conceived  that  Mr.  Fitzgerald  could 
not,  confluent  with  the  known  rules  of  law  and 
jufiice,  be  put  upon  his  trial  for  procuring  the 
murder,  until  the  principals  who  comrnitted  the 
fad  vvere  firft  tried  and  convicfied. 

The  Lord  Chief  Bcron  owned  he  had  great  dif- 
ficulty  upon  his  mind,  particularly  when  he  con- 
fidered  the  abfurdity  that  plight  follow— that  the 
procurer  might  be  tried  to  day  and  convided,  and 
the  principal,' who  "is  chs^rged  to  have  committed 
the  fadl  by  his  procurement,  ^light  be  acquitted 
the  next ;  and'  therefore  he  propofed  to  the  At- 
torney .General  to  confent  to  difcharge  the  jury  of 
Mr.  Fitzgerald,  arid  to  try  the  principal  firft. 

Several  gentlemen  rifing  to  fpealc  on  the  fame 
fide  with  Mr.  Stanley,  "  '  - 
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Mr.  Attorney  General  laid  he  had  lifiened  with 
Chriftian  patience  to  the  very  long  fpeech  which 
had  been  made  in  fupportof  the  objec^lion,  and  he 
now  only  delired  to  be  lieard  for  three  minutes : 
I  he  otfence  for  which  the  prifoner  is  indided,  is 
made  a  diftind  fubftantive  treafon  by  the  ad  of  the 
lOth  Hen.  VII.  and  therefore  there  was  no  colour 
of  reafon  to  compare  this  cafe  lo  the  cafe  of  an 
acceffory  before  the  fad  to  a  felony.  Nay,  the 
ad  goes  fo  far  as  to  make  the  procuring  the 
death  of  a  fubjed  in  this  kingdom  tantamounX  to 
procuring  the  death  of  the  king.  So  that  a  manin- 
dided  upon  this  branch  of  the  If  atute  fiands  as  much 
in  the  hght  of  a  principal  traitor  as  the  man  who 
adually  commits  the  murder.  It  was  objeded,  that 
if  the  if  atute  had  been  filent  upon  this  fubjed,  that 
the  mm  accufed  of  procuring  an :i  inciting  would, 
of  neceffity,  in  the  eye  of  the  law  have  been  guilty 
of  treafon,  inafmuch  as  the  perfon  adually  com- 
mitting the  murder  is  declared  to  be  a  traitor-  As 
the  ad  is  penned,  he  denied  the  affertion.  The  ad 
does  not  declare  the  crime  of  murder  generally  to 
be  high  treafon,  but  attaches  the  penalties  of  high 
treafon  upon  the  pcrfons  of  thofe  who  fhall  be  con- 
vided  of  the  offence; — And  the  words  extending  to 
procurers  and  inciters  are  precifely  the  fame  with 
the  words  applied  to  thofe  who  adually  commit 
the  murder.  Suppofe  the  party  committing  the 
murder  to  be  an  idiot  or  lunatic — fuppofe  him  not 
amefnable — ^fuppofe  he  was  killed  in  the  affray — ► 
will  it  be  contended,  that  the  man  inciting  or  pro- 
puring  the  murder  might  not,  in  any  of  thefe  in- 
ftances,  be  tried  uppn  that  branch  of  the  flatute  in 
which  the  prifoner  is  indided  ?  But  where  is  the 
difadvantage  refulting  to  the  prifoner?— Will  he  not 
be  allowed  to  juftify  the  homicide  ?  If  he  can  ! 
;  Will  he  not  be  allowed  to  go  into  proof,  that  no 
homicide  was  committed  ?  And  that  too  without  the 
prejudice  which  would  necelTarily  arife  againft  him 
from  the  previous  convidion  of  thofe  who  Hand 
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charged  with  having  committed  the  murder.  But 
admitting  for  a  moment  that  there  is  weight  in  the 
objedlion,  can  the  prilbner  be  let  into  it  at  this 
flage  of  the  trial  ?  He  has  been  given  in  charge  to 
the  Jury  on  this  indidment.  If  this  were  an  in- 
dicflment  at  common  law,  could  an  acceffory  be- 
fore the  fa(fV,  after  having  been  given  in  charge  to 
the  Jury,  claim  his  privilege  of  not  being  tried 
till  the  principal  was  convided  ? — Clearly  not. — 
An  accelfory  to  a  felony  may  objed  to  beii^g  tried 
before  the  principal  fo  conv idled  ;  but  he  may,  if 
he  think  fit,  waive  this  privilege.  And  if  he  fuf- 
fers  himfelf  to  be  given  in  charge  to  the  Jury,  he 
does  in  eff'eCl:  waive  it — he  cannot  then  be  received 
to  make  the  objedioru  As  to  his  confenting  to 
withdraw  a  Juror,  he  could  not  do  it.  He  very  well 
knew,  if  he  were  to  give  fuch  a  confent,  it  would 
be  made  the  foundation  of  fpeeches  infinitely  longer 
than  thofe  they  had  heard  that  day — And,  in  truth, 
he  did  not  feel  that  the  objedlion  had  any  weight. 

The  Court  bv\  they  could  not  now  let  Mr.  Fitz- 
gerald's counfel  intO'  the  objedlion. 

Mr.  CaJbeck  faid  he  hoped  he  fhould  be  able  to 
alter  the  opinion  of  the  Court,  and  would,  for  that 
purpofe,  fay  nothing  from  himfelf,  but  only  read 
from  the  Crown  Lavv  of  Sir  Michael  Fofler  a  fmall 
pafTage. 

The  Court  could  not  hear  him. — They  defired 
to  be  Hiewn  if  they  di (charged  a  Juror,  that  there 
vould  be  qo  objcLlion. 

Mr.  Stanley  faid  he  was  much  furprized  indeed 
to  hear  cafes  quoted  by  the  Attorney  General, 
"which  ould  not  by  any  poiTibility  be  tortured  into 
the  fmallefi:  analogy  with  the  prefent.  The  cafes 
of  the  madman,  idiot  and  the  infant,  put  by  the 
Attorney  General,  did  not  apply  ;  for  in  thofe 
cafes  the  procurer  is  the  principal,  and  the  only  - 
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principal — the  idiot,  madman  and  infant,  are  the 
innocent  inftrumentsof  his  guih,  and  are  guilty  of 
no  crime  whatfoever.  The  fettled  rule  of  law  is 
this  :  That  wherever  a  man  procures  a  murder  to 
be  committed,  and  is  abfent  at  the  time  it  is  com- 
mitted, and  no  other  perfon  but  hi^  felf  can  be  ad- 
judged a  principal  in  it,  he  fhall  be  efleemcd  as 
much  a  principal  as  if  he  had  been  preferit.  Upon 
this  ground  it  is,  that  if  A.  intending  to  poifon  B. 
deliver  poifon  to  C.  who  knows  nothing  of  the 
matter,  to  be  by  him  delivered  to  B.  and  B.  and 
C.  innocently  deliver  it  accordingly,  in  the  ab- 
fence  of  A.  or  if  one  incite  a  madman  to  kill  ano- 
ther, who  afterwards  kills  him  in  the  ab fence  of 
the  perfon  who  incited  him  ;  in  all  thefe  and  the 
like  cafes,  the  procurer  is  as  much  a  principal  as 
if  he  had  been  prefent  when  it  was  done ;  he  is 
the  only  perfon  criminal,  the  others  are  only  the 
inftruments  of  death,  and  have  no  fhare  whatever 

in  his  guilt.  Is  that  like  the  cafe  of  a  man  of 

found  difcretion  and  underftanding,  who  commits 
a  murder  by  the  procurement  of  another.  But  he 
owned  his  aftonifhment  was  increafcd  indeed,  when 
he  heard  hisMajefty's  Attorney  General  avow  from 
ths  bar,  that  Mr.  Fitzgerald  voluntarily  waived 
that  privilege  to  which  he  was  by  law  intitled — 
that  he  confented  to  be  tried  before  the  prmcipals. 
He  appealed  to  tlie  Attorney  General's  candour, 
whether  he  would  avail  himfelf  of  fuch  an  ad- 
vantage ? — whether  Counfel  for  Mr.  Fitzgerald 
had  not  declared  before  the  Jury  was  fworn, 
that  he  would  objed  to  Mr.  Fitzgerald's  being  tried 
upon  the  indidment  for  procuring  the  murder. — • 
He  did  not  objed  to  tlie  Jury  being  fworn,  becaufe 
there  was  another  indidinent  agiintl  ?vlr.  Fitzger- 
ald, as  a  principal  adunlly  committing  the  mur- 
der, upon  which  he  might  have  been  tried  :  and 
tlierefore  he  hoped  the  Attorney  General  would 
not  Lnfift  upon  drawing  Mr.  Fitzgerald  into  a  con- 
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fent  uhich  neither  he  or  hi^ounfel  ever  did  give 
or  meant  to  accede  to. 

Mr.  Attorney  General  then  declared  that  he  would 
not  accede  to  the  propofition  of  difcharging  the  Jury, 

Mr.  Stanley  then  faid,  fince  he  had  no  hopes 
of  fucceeding,  or  deriving  any  advantage  from 
the  candour  of  the  Attorney  General,  he  would 

tfpply  himfelf  to  the  juflice  of  the  Court.  - 

The  Court  will  not,  upon  this  occafion,  forget 
that  noble  declaration  of  the  law.  That  the  Judges 
are  to  be  Counfel  for  the  prifoner  in  all  capi- 
tal cafes — to  fee  that  the  proceedings  againft 
him  are  llrid  and  regular — -and  that  he  is  not  de- 
luded or  drawn  into  a  confent  manifeflly  wrong, 
and  to  his  prejudice.  A  prifoner  in  a  capital  cafe 
is  not  fui  juris,  he  ought  not  to  have  been  drawn 
iinto  any  confent  at  all.  If  a  prifoner  in  a  capital 
cafe  confefTes  the  indicftmenf,  the  ju.lges  will  not 
record  his  confcffion,  but  a-ivife  him  to  plead  Not 
Guilty.  And  therefore  the  jullice  of  the  cafe  is  a 
fufficient  warrant  for  the  Court  to  difcharge  the 
Jury,  without  the  confent  of  the  Attorney  Gene- 
ral ;  the  eld  notion,  that  a  Jury  once  charged  in  a 
c-ipital  cafe  could  never  be  difcharged,  is  now  ex- 
ploded. In  Kinloch'sCafe  in  Mr.  Forfter's  Report, 
there  the  Jury  were  difcharged  after  the  prifoner 
pleaded  Not  Guilty,  in  order  to  allow  the  prifoner 
a  legal  advantage  which  he  had  loft.  Ke  after- 
wards pleaded  to  the  jurifdi(5iion  of  the  Court; 
that  plea  was  over-ruled.  The  prifoner  afterwards 
pleaded  Not  Guilty,  and  was  convided.  And  af- 
terwards it  was  moved,  in  arrefi  of  judgment,  that 
a  jury  had  been  fworn  and  charged,  and  even  af- 
terwards difcharged — And  therefore  it  was.  a  mif- 
trial.  But  ail  the  judges  of  England,  except  one, 
held,  that  a  jury  might  be  difcharged,  in  order  to 
allow  a  prifoner  the  benefit  of  a  legal  advantage. 
And  although  a  jury  never  could  be  difcharged  for 
arbitrary  and  unconftitutional  purpofcs,  crs  was 


the  cife  of  Whitebrc.id  and  Fen  wick  ;  yet  v/hen 
the  great  ends  of  public  judice  require  it,  it  may 
and  often  has  been  done.  In  tbe  cafe  of  the  King 
againfl:  Daly,  at  Rofcommon  alUzes,  the  jury  were 
difcharged  without  the  confentof  the  counfel  for 
the  Crown,  and  without  the  confent  of  the  pri- 
foner,  he  was  tried  for  murder.  There  was  a  ma- 
terial variance  between  the  evidence  and  the  in- 
didment,  as  to  the  kind  of  death.  The  judge  dif- 
cliarged  the  jury  after  evidence  given  on  both  fides, 
and'fent  up  a  new"  bill  of  indict !nent  againll  D.ily, 
upon  which  lie  was  afterwards  convided  before 
Mr.  Juflice  Kelly.  Mr.  Stanley  himfelt"  had,  in 
that  cafe,  moved  an  arreft  of  judgment,  becaufe 
the  jury  were  difcliarged  after  evidence  gone  thro' 
and  concluded.  And  contended,  that  though  there 
were  cafes  where  it  had  been  done,  v/here  no  evi- 
dence at  all  had  been  given  with  the  confent  of 
the  prifoner,  and  in  order  to  extend  a  leg  il  advan- 
tage and  benefit  to  him,  yet  that  it  was  illegal  to 
do  fo  after  evidence  on  both  fides  was  concluded. 
But  a  majority  of  the  judges  of  Ireland  agreed, 
that  the  jury  were  properly  difcharged,  and  the 
prifoner  were  hanged  upon  the  authority  of  thofe 
cafes.  He  trufled  the  Court  would  difchargc  the 
jury,  and  not  fuiTer  the  Attorney  General  to  avail 
himfelf  of  fuch  an  advantage  on  the  unfortunate 
gentleman  at  the  bar. 

Mr.  Calheck  faid,  tliat  the  do(f^rine  was  fo  flrong- 
ly  laid  down  in  Sir  Michael  Forfler's  Reports, 
page  342,  343,  that  he  iliould  only  read  it  to  the 
Court.  ■  . 

Here  the  Court  interrupted  Mr.  Calbeck,  and 
Baron  Power  faid,  if  he  were  to  give  an  opinion  at 
all,  he  thought  he  could  tell  to  what  the  pallige 
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in  FcTiler  alluded. — But  whether  they  may  tak^ 
advantage  of  the  mode  of  procec:ding,  in  evidence 
Qf  by  motion  in  an  ell  oH  j  udgment,  he  was  not  to 
dired. 

Lord  Chief  Baron.    When  rhe  indictment  was 
formerly  read  at  the  aflizes,  Mr.  Stanley  then  ob- 
jected to  it,  and  be  talked  of  demurring ;  and  he 
''was  direded  then  by  the  Court  to  detnur  or  plead; 
and  on  conhderation  he  pleaded. 

Mr.  Sip.r.hy  then  faid  he  did  not  offer  to  demur, 
he  only  laid  it  was  poHibl^  the  prifoner  might  de- 
ir.ur  alter  having  before  pleaded  to  an  indiclment 
lur  the  fame  fact. — He  was  not  fo  ignorant  indeed, 
4hat  he  did  not  know  that  he  could  not  benefit  him- 
icif  by  a  plea  oi  Autetfors  Arraign. 

Court,  "The  objection  is,  that  in  treafon  the  ac- 
ceiTorial  traitor  may  objed  to  being  tried  before 
the  principal.  If  there  be  any  thing  m  the  objec- 
tion, a  mode  has  been  propofed,  and  it  has  been 
declined  by  ihe  Attorney  General — the  trial  muft 
therefore  proceed. 

Mr.  St.  George  Daly  opened  the  indidment. 
Mr.  Attorney  General  Hated  the  cafe. 

'Tie  frjl  'wiinefs  on  behalf  of  the  prof ecut ion y  Mr, 
Andrew  Gallagher,  examined  by  Mr.  O'Hara. 

He  knew  Patrick  Randall  McDonnell  and  Charles 
Hipfon.  Ihey  are  dead.  Ke  was  in  company 
with  them  on  the  20th  day  of  February  -  iafl,  be- 
tween 7  and. 8  o'clock  in  the  morning,  at  Mr.  Mc. 
Donnell's  lodgings  in  Caftlebar;  they  proceeded  to 
Liberty-hal! — Chancery-hall  was  the  former  name 
of  it. — They  went  there  by  Breafy-and  Minola— 
th:u  is  a  rour.d — by  Turlogh,  Liberty-hali  is  only 
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five  miles  from  Caftlebar — by  the  other  wny  it  5s 
eight  miles — it  is  three  miles  further — the  reafoU 
ot  going  that  way  was,  becaufe  ihey  dare  not 
by  1  uriogh.  McDonnell  had  riot  gone  that  way 
for  half  a  year  betore  but  once  or  twice.  "J'hey 
dreaded  they  would  be  fhot  at  if  they  paffed  b\' 
Turlogh.  .1  hey  arrived  at  Liberty-hall,  and  flaid 
better  than  an  hour,  I'hey  v/ere  for  returning 
home,  but  immediately  before  they  fet  out,  tliey 
fent  fome  people  to  watch  left  they  fhould  be  fur- 
prifed.  Aboilt  12  o'clock  the  witnefs  urged  Mc. 
Donnell  to  come  away  left  they  ftiould  be  over- 
taken. When  they  had  come  within  about  a 
hundred  yards  of  Eallyvarry,  they  faw  two  men 
ot  McDonnell's  running  to  overtake  them.  They 
flopped  to  meet  thefe  men — they  were  toid  by  the 
men,  that  a  party  of  about  a  liundred  m.en  in  arms 
were  about  Mr.  McDonnell's  hoiife,  and  as  thev" 
had  not  found  him,  they  were  going  to  fet  nre  to 
the  houfe.  Mc.Donnel  laid,  it  was  hard  he  (hould 
lofe  his  houfe,  and  that  it  was  probable  there  were 
people  before  as  well  as  behind.  The  witnefs 
propofed  they  ftiould  go  round  near  Swinefort:', 
and  take  ftielter  at  Mr.  Ormfby's,  or  forae  othtr 
perfons.  lhat  they  were  well  mounted,  and 
could  go  on  the  hill,  and  fee  what  they  were 
doing.  They  went  on  the  hill,  and  when  they 
came  there,  they  faw  a  great  number  of  people— 
fome  of  them  faid  they  faw  Mr.  Fitzgerald  oii 
horfebacki — he  witnefs  did  not  fee  him  then,  bu. 
perceived  that  they  were  furiounded.  'Ihey  re- 
turned towards  Killeen,  ""i  hey  f.iw  a  number  of 
men  in  arms  on  foot,  and  Mr.  Fitzgerald  and  two 
others  on  horfeback.  "i  hefe  men  hecan  to  ruri 
towards  them,  and  the  witnefs  and  his  party  gal- 
loped at  a  great  rate  to  Ballyvarra.  T  he  witnefs 
prefled  to  get  to  F^oxfcrd*— McDonnell  fa^d  no. 
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They  were  too  many  to  do  any  mifchief.  He  and 
his  party  would  flay  in  that  little  town  of  Eally- 
varn.  They  went  into  a  large  houfe  there  belong- 
ing to  Mr.  Browne.  The  witnefs  v/ent  up  flairs, 
and  faw  Mr.  Fitzgerald  from  the  window.  He 
rode  oft  at  the  head  of  one  party,  and  the  other, 
party  got  round  the  houfe.  1  he  witn^Ts  then 
*,T5erceived  Mr.  Fitzgerald  coming  up,  till  he  was 
hid  behind  the  fiables,  which  are  in  the  front 
of  the  boufe.  Some  of  the  men  came  up 
near  the  houfe,  others  not  fo  near.  He  faw  James 
IMafierfon — he  was  a  long  time  acquainted  with  him. 
Mafierfon  put  up  his  gun  and  fired  at  a  middle 
fafh  where  the  witnefs  was  looking,  the  ball  paf- 
fcd  within  a  very  fmall  didance  of  his  face — 
two  other  guns  were  immediately  fired  by  two 
others,  one  was  charged  with  fwan  drops  and  a 
ball.  He  did  not  know  any  of  the  others  who 
fired — there  were  feveral  other  fnots  fired.  The  - 
f^able  is  about  30  yards  from  the  houfe.  He  faw 
Mr.  Fitzgerald  there;  he  knew  him  though  he 
was  difguifed  in  a  large  frize  coat — he  was  well 
mounted.  The  witnefs  afked  from  the  w^indow 
what  they  w^antcd — he  w^as  anfwered  by  David 
Saltry,  whofe  voice  he  perfe(flly  knew,  that  they 
w^anted  McDonnell,  Hipfon,  and  the  two  Gal- 
laghers. 1  he  witnefs  faid,  it  was  the  firfl  time  he 
had  heard  any  fuch  thing,  if  they  had  warrant?, 
they  might  flop  from  firing  and  he  would  give  him- 
felf  up.  They  flopped  from  firing,  and  for  a 
moment  or  two  defined  from  forcing  the  door  which 
they  had  been  breaking.  There  was  no  body  near 
the  WMtnefs  but  one  Mr.  Crofton,  a  priefl,  who 
was  hearing  confefljons.  The  witnefs  went  into 
a  little  room  where  McDonnell  was — there  was 
a  parcel  of  malt  there — he  faid,  It  is  your  life 
they  want  McDonnell,  hide  yourfelf  in  the  malt'* 
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—he  accordingly  laid  himfcif  down  in  the  mair, 
and  the  witncls  covered  him  with  ihe  malt,  Le 
vvitneis  was  then  going  down,  but  bctore  he  liad 
got  down,  the  party  had  broken  in  the  lower  pan- 
nets  ot  the  door,  and  fonie  oi  them  h-id  got  in. 
The  witnefs  called  to  lend  up  the  conllable,  and 
lie  would  give  himfelf  up,  for  he  was  afraid  to  go 
down.  Joiin  Fulton  came  up,  and  the  witnefs 
gave  himlelf  up,  thinking  him  a  conftable — when 
he  came  down,  a  number  came  refund,  and  among 
the  reft,  one  John  Mc. Mullen,  who  was  going  to 
flrike  him,  but  John  Fulion  faid,  do  not  ill  ufe 
the  gentleman  he  is  very  quiet.  The  witnefs  cal- 
led to  Hipfon  to  give  himfelf  up,  and  he  did  fo. 
The  witnefs  went  down  among  a  large  party,  and 
Mr.  Fitzgerald  got  into  their  view.  Foy  abufed  the 
"witnefs — he  liad  a  Hick  in  his  hand,  and  made  an 
offer  of  the  flick  towards  Mr.  Fitzgerald,  who  then 
v/heeled  out  of  thewitnefs's  view.  The  offer  which 
Foy  made  with  the  ftick,  was  a  fignal — VIr.  Fitz- 
gerald retired  behind  the  ftables,  though  not  clofe 
behind  them,  yet  hid  from  their  view.  Mr.  Mc. 
Donnell,  as  he  believed,  was  hid  in  the  malt.  The 
witnefs  faid  he  was  gone  off.  When  Flipfon  came 
down,  Mr.  Fitzgerald  came  galloping  to  them. 
He  had  a  fwitch  ftick  in  his  hand,  and  by  liis  fide 
a  Ihort  gun.  The  party  huzza'd  in  joy,  that  they 
had  taken  the  witnefs  and  Flipfon.  Mr.  Fitzgerald 
ordered  them  to  be  tied  together,  and  faid,  he 
•  would  take  care  to  fettle  us."  A  p  'rty  then  came 
down  in  great  triumph  with  McDonnell,  and  a 
fiiout  was  continued  for  about  ten  mmutes — Mr. 
Fitzgerald  did  not  join  in  the  fhout,  but  he  feem- 
cd  well  pleafed.  When  they  cried,  long  life  to 
Colonel  Fitzgerald,  he,  Mr.  Fitzgerald  laid, 
**  very  well — tie  him — tie  him.''  Foy  tied  Mc. 
Pcnncil  to  the  witne(s's  left  arm,  fo  tight,  that 
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f>k.Donnell  cried  to  be  loo  fed  ;  and  Foy  faid, 
**  he  would  tie  him  till  the  blood  gufhed  from 
mm. 

?4r.  Calbeck.    Foy's  conduct  is  nothing  to  Mr. 
Fitzgerald. 

Court,    Was  he  not  tied  by  Mr  Fitzgerald's 

^directions  ?  Where  was  Mr.  Fitzgerald  ^. 
'# 

Andrew  Gallagher.  He  was  within  a  yard  of 
McDonnell,  ''i  he  witnefs  allied  to  fee  the  con- 
ilable;  they  anf^ered,  that  they  had  a  confiable 
and  a  warrant,  but  they  would  not  fhew  it. — This 
was  before  McDonnell  was  brought  down,  and 
before  that  he  had  begged  to  be  brought  before 
a  magiflrate.  They  faid,  they  would  bring  the 
witnels  to  Sligo.  He  anlwered,  he  was  very  well 
faiistied,  he  had  fome  friends  there,  who  would 
go  bail  for  him.  When  McDonnell  was  tying, 
Mr.  Fitzgerald  held  his  fwitch  over  him,  and  faid, 
"  Damn  you,  you  cowardly  rafcal,  I  long  have 
wifhed  to  have  a  (hot  at  you,  but  I  have  you  now^ 
and  fnall  take  care  to  punifh  you."  Healfoin- 
fuhed  Hipfon — he  faid,  he  had  fomething 
??g;iinft  him,  and  would  take  care  to  punifh  him." 
McDonnell  ^il<ed  to  fee  the  warrant.  Fo}^  or 
Fnlton  fnewed  fome  paper,  but  v/ould  not  let  him 
;Iook  at  it. — He  aflced  to  l^now  the  crime  with 
"v/hich  t!  ey  were  charged.  He,  McDonnell, 
aTKed  to  be  b^-ought  before  a  magi  (Irate— it  was 
then  cnly  four  oVIock — CoUecfior  Browne  and 
'Mr.  Eolingbroke  were  at  General  O'Donnell's— 
they  could  be  there  in  half  an  hour  with  cafe,  if 
frrmitted  to  ride.  Mr.  Fitzgerald  faid,  *'  he'd 
tliiok  of  it,'*  but  immediately  after,  ordered  them 
to  be  brought  to  Turlogh,  and  faid,  **  he  had 
:hem,  and  would  take  care  of  them."— They  were 
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made  to  walkthrough  a  ford.  Mr.  Lemon,  a  pricfl, 
was  brought  out  and  tied  to  McDonnell.  Wliiltr 
he,    Lemon,   was  tying,  the  witnefs  told  Mc. 
Mullen,  who  was  tying  him,  that     he  was  a  def- 
perate  looking  man,  and  he  could  have  no  luck 
lor  his  meddling  with  the  clergy."    Lemon  was 
not  long  tied.    The  witnefs  toid  Mr.  Fitzgerald, 
that  the  prieft      had  done  noticing" — Mr.  Fitz- 
gerald faid,  **  he,  the  prieU,  was  a  great  rogue'' 
— the  witnefs  told  him,  there  was  another  pTie.ft 
in  the  houfe  hearing  confeffions  ;  and  on  his  being 
.brought  out,  Mr.  F'itzgerald  then  ordered  Lemon 
the  prieft  to  be  unbound — he  did  this  at  the  intrea- 
ties  of  his  own  party.  Mr.  Fitzgerald  and  his  party 
were  debating,  and  delayed  in  confulting  until  it 
grew  night  lall.    Mr.  Fitzgerald,  Andrew  Craig, 
and  Robinfon  confulted  together.    One  time  it 
was  determined  to  bring  them  to  Mr.  Boli^ig^ 
broke's,  another  time  to  Turiogh,  for  as  it  was 
late  they  might  be  refcued.    They  were  all  tied 
together  until  it  was  found  that  McDonnell  could 
not  walk,  from  a  wound  in  the  cait  of  his  leg, 
'1  heir  horfes  Vvere  then  brought,  but  Mr.  Fitzger- 
ald on  feeing  them,  faid,  tht^y  v/eie  too  good 
horfes,  and  ordered  that  Hipfon  and  the  witnefs 
fliouid  walk,  and  McDonnell  ride.  Mc.DonneU 
was  then  fet  at  liberty— he  meant  by  at  liberty, 
loofe,  and  Hipfon  and  the  witnefs  v/ere  again  tied. 
Two  inen  led   McDonnell's  horfe — afterwards 
Andrew  Creagh,  who  was  on  horfe-back,  led  it. — ► 
It  was  then  nearly  dark — there  were  between  two 
and  tliree  hundred  men,  v/ho  ahnofi  all  had  guns. — 
The  witnefs  and  McDonnell  and  Hipfon  had  re- 
ceived very  ill  ufagc.    He,  the  witnefs,  begged  to 
get  a  drink  of  water.    He  had  not  breakfafted.— He 
was  told  No — and  Fulton  faid,  **  Damn  them,  drive 
them  on<"    They  were  compelled  to  v/ade  through 

a  ft  ream. 
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a  llream,  and  the  witnefs  ftooped  an  !  took  a  drin!; 
out  of  it  in  ihc  p^lm  of  his  hand.  Mr.  Fitzgerald 
was  at  the  head  of  the  party.  They  were  brought 
to  the  houfe  of  1  urlogh.  It  was  debated  what  ta 
do  with  them.  One  Kobinfon  feemed  to  have 
great  influence  over  Mr.  Fitzgerald.  Upon  his 
iidvice  it  was  determined  to  let  them  flay  till  morn- 
*;ing.  They  required  to  fee  the  warrant.  Mr. 
Fitzgerald  then  brought  in  a  bundle  of  papers, 
which  he  called  warrants,  and  called  in  a  man  of 
the  name  of  Fulton,  who  having  come  in  Mr.  Fitz- 
gerald faid,  there  is  your  warrant,  and  there  is 
}  our  prifoners.  This  was  in  about  a  quarter  of 
an  hour  after  they  had  come  to  the  houfe  of  d  ur- 
logh. McDonnell  begged  to  fee  the  warrants. 
Mr.  Fitzgerald  faid,  No,  you  will  fee  them  time 
enough."  Mr.  Fitzgerald  ftaid  fome  time  in  the 
parlour,  and  then  went  down  from  them.  In  about 
an  hour  alter  he  ordered  them  to  be  brought  up 
Ibiirs ;  they  were  brought  into  a  fmall  room  on 
the  ftair-head  ;  four  men  were  with  them ;  they 
were  intended  as  a  guard  on  them.  There  was  a 
fire  and  a  piece  of  candle  in  the  room.  The  wit- 
nefs fat  on  a  fhcwt  little  form,  which  contained  two 
of  them.  Mr.  Fitzgerald  did  not  come  up  until 
the  fire  was  lighted.  Scott,  one  of  Fitzgerald's 
fervants,  came  up  and  told  McDonnell  he  wa.<? 
forry  to  fee  him — he  could  bring  him  a  bed  to 
firet'ch  on,  or  wine  and  water.  He  brought  up  a 
bed.  Mr.  Fitzgerald  came  into  the  room;  the 
witnefs  and  Hipfon  were  fitting  on  the  form  ;  they 
])ad  laid  a  bolfler,  which  came  up  with  the  bed,  oi:^ 
the  form.  Mp.  Fitzgerald  offered  to  bring  Mc, 
Donneli  anything  he  fhould  choofe,  and  to  tade 
it  before  him; — hut  as  for  thefe  vagabonds, 
(meaning  Hipfon  and  the  witnefs)  how  dare  they 

have 
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have  fuch  a  foft  feat  ?" — and  ordered  the  bolfler 
be  taken  from  them.  Mr.  Fnzgerald  iheri  went 
down,  and  the  witnefs  faw  him  no  more  that  night. 
He  heard  him  very  frequentl)/.  He  heard  him 
call  leveral  people  by  their  names,  as  a  ferjeant 
cnlls  men  on  a  parade;  and  he  heard  the  meii 
drink  his  health.  Afterwards  a  party  came  up  to 
relieve  the  guard,  and  they  regularly  relieved  eac!i 
other.  They  remained  prifoners  ail  night.  Mr* 
Pvlc.Donnell  flept  fome  time.  The  witnefs  waken- 
ed him.  The  witnefs  never  had  flept  at  all.  Hip* 
fon  had  flept  a  little.  I'he  witnefs  faid  it  would 
foon  be  day.  There  was  a  pane  broke  in  the  win- 
dow, which  obliged  the  witnefs  to  fhut  the  ftiut- 
ters  ;  he  was  obliged  frequently  to  Hiut  them  from 
the  cold.  He  heard  Mr.  Fitzgerald  call  Scott — 
and  call  the  roll,  as  he  had  heard  it  before  ;  and  he 
heard  them  drink  as  before ;  this  was  about  five 
o'clock  in  the  morning  ;  the  day  near  clearing. 
The  window  is  not  immediately  over  the  hall-door  ; 
it  is  above  it,  on  one  fide  of  it.  At  day  he  fiw  a 
number  of  men  regularly  drawn  up,  to  the  num- 
ber of  twenty  or  thirty.  He  faw  Andrew  Creagh 
and  James  Foy  fettling  them.  Mr.  Fitzgerald  and 
Mr.  Brecknock  came  to  the  flag  of  the  hall-door  ; 
through  the  broken  pane  he  heard  them  converf- 
ing  ;  they  fpoke  in  French,  afterwards  in  Englifli, 
but  he  could  not  hear  what  they  faid,  but  the 
names  of  himlelf,  McDonnell  and  Hipfon  were 
feverally  mentioned.  He  heard  at  that  time  no- 
thing more  than  their  nam.es.  Mr.  Fitzgerald  cal- 
led over  James  Foy  and  Andrew  Creagh,  who  were 
fettling  the  guard,  and  ordered  them  to  move  a 
litde  higher,  about  ten  or  twelve  yards  above  the 
houfe.  There  was  fome  other  converfation,  which 
he  did  not  hear.    As  foon  as  the  guard  were  fet- 

L  tied, 
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tied,  Mr.  Fitzge'Mlci  gave  them,  r  f»y  and  Creagli^ 
orders,  If  ibey  Jaw  any  rejcue^  cr  colour  cf  a  rejcuct 
he  Jure  they  jboot  the  prij oners,  and  take  care  of  them ^ 

I  By  the  diredion  of  the  Court,  Gallagher  repeat- 
ed this  lall  port  of  liis  teflimony;  nnd  at  the  de- 
fjre  of  one  ot  the  Jury  repeated  it  a  thn-d  time.l 

\Vhen  tliefe  orders  were  given,  Mr.  Fitzgerald 
""fatd  to  Mr.  Brecknock,     )Ja!  we  (hall  foon  get 
rid  of  them  now      and  Mr.  Brecknock  replied, 
*'  Oh,  tlien  we  fTiall  he  eafy  indeed.'*    After  the 
^uard  was  fettled,  Mr.  Fitzgerald  called  hack  An- 
drew Cfeagh,  and  when  Creagh  came  within  about 
ten  yards  of  him,  he,  Mr.  Fitzgerald,  faid,  An- 
drew, be  fure  you  kill  them — Do  not  let  one  of 
the  villains  efcape."    Andrew  anfwered,  "  Oh^ 
never  fear,  pleaie  your  honour."^   There  was  no- 
body then  with  the  witiiefs,  McDonnell  and  Hip- 
fon,  but  Fulton.    A  man  came  up  to  the  witnefs 
nnd  faid,  he  was  fent  hy  Mr.  Fitzgerald^s  diredions 
for  Fulton;  Fulton  went  away,  and  the  man  flaiit 
with  him.    The  witnefs  went  out  again,  and  faw 
Mr.  Fitzgera'd  and  Brecknock  along  with  him. 
Fulton  then  returned,  and  faid,  *'  You  mufi  be 
tied  and  brought  off  to  a  magif^trate/V  It  w^as  then 
a  few  minuses  before  feven  o'clock,  for  they  were 
brought  down  exad ly  at  feven  by  his  watch.  Hip- 
ion's  rh<!it  arm  w^as  tied  to  his  left  one,  by  a  fmalt 
kind  ol  cord  which-  the  weavers  call  trums.  Mc. 
DoniKrIl  faid  it  was  hard  to  be  fo  near  Caftlebar, 
and  not  to  be  brought  there.    He  defired  to  know 
Vvhere  he  was  to  go  to.    Mr.  Fitzgerald  fiid,  he 
would  fooa  know  that—the  conflable  had  direc- 
tions.   Mr.  McDonnell  was  put  orb  horfeback,  one 
John  Murphy  leading  his  horfe  by  the  head  ;  Mur- 
phy had  the  bf idle  in  his  left,  and  a  fword  in  his 
light  hand.    '1  fie  guards  were  in  fours  and  fives; 

there 
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ili^re  were  four  or  five  of  them  before  the  witiicfs  ; 
Mr.  McDonnell  immediately  behind  tlie  wiinels. 
He  knew  ot  the  guard  John  M*Mullen,  John  Ful- 
ton, William  Fulton,  one  Uiiig  or  Ewing,  one 
VVallnce  Kelly,  William  Kelly,  and  Andrew  Creagh. 
James  Foy  left  the  houfe  at  I'urlogli  with  ihem. 
He  did  not  know  whether  Foy  continued  with 
them  or  not.  James  Maflerfon  was  not  with  th.eni. 
One  David  Simpfon  v/asoi-  the  ^uard.  They  had 
not  gone  above  fifty  or  fixty  yards  from  the  houfi? 
of  Turlogh  when  lie  heard  Mr.  Fitzgerald  cry 
Hollo.  He  faw  James  Foy  then  follow  them.  The 
witnefs  had  thrown  his  eyes 'conftantlv  about  him. 
He  heard  Craig  order  the  guard  to  halt.  James 
Foy  then  came  up  from  converfmg  with  Mr.  Fitz- 
gerald and  fpoke  with  Craig  for  near  five  minutes. 
Foy  walked  with  them.  The  witnefs  caniiot  tell 
how  far.  The  guard  walked  on  with  the  witnefs, 
McDonnell  and  Hipfon  for  about  four  hundred 
yards  from  the  houfe  at  Turlougji  till  they  came  to 
a  place  called  Gurthnefulla.  The  witnefe  was  ve- 
ry watchful  in  confequence  of  the  dire^flion  he  had 
lieard  Mr.  Fitzgerald  give.  From  the  time  the 
witnefs's  quitting  the  houfe  at  l\irlough,  he  had 
been  fure  of  death.  He  looked  towards  the  rear 
and  fiw  tliem  in  motion,  and  heard  a  fliot,  which 
from  iiis  conlulion  he  thought  to  be  fired  by  one 
of  the  rear  guard.  And  he  was  fiill  fully  lure  it  ^ 
v/as  one  of  the  rear  guard. — Before  he  had  feea 
this  fhot  he  faw  Andrew  Craig  lliove  a  perfon  ; 
and  he  believes  the  perlon  whom  Craig  Ihoved 
was  the  perfon  who  fired  that  fliot.  He  heard  tlie 
iLoi  immediately  after  feeing  Craig  give  the 
fliove.  And  he  then  heard  Andrew  Craig  fa} , 
There  b  a  fhot.  1  hey  are  refcuing.  Shoot  the?n, 
r-:- Immediately  then  he  faw  a  fecpnd  lliot  fired 
I.  z  fro  in 
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from  the  rear.  He  then  threw  up  his  eyes  to- 
wards McDonnell,  and  law  liis  mare  working  cVs 
if  from  the  noife.  His  arm  was  weaving  as  if 
broken.  He  then  faw  another  Ihot  fired  at  Hipfon, 
which  hit  him  in  the  left  fide  and  pafled  through 
his  body.  And  he  believes  by  the  fall,  Hipfon 
broke  the  chord  which  tyed  the  witnefs  and  him 

•;together.  He  could  not  be  fure  who  fired  that 
fhot,  but  thinks  it  was  a  tall  man  whofe  face  he 
did  not  know.  A  man  within  about  half  a  foot 
of  him  prefented  his  , piece  at  him.    And  he  faw 

.  a  (liot  come  fi'om  the  rear  guard  and  hit  that  man, 
and  wound  him,  and  the  man*s  piece  then  went 
off  and  wounde  l  the  witnefs  in  his  arm  and  paHed 
along  his  coat.  Three  or  four  more  fnots  were  fired 
at  the  witnefs  and  McDonnell.  He  ffili  kept 
looking  at  McDonnell.  He  faw  Murphy  firug- 
l\ng  with  the  mare  on  wliich  Mc  Donnell  rode. 
He  turned  McDonnell's  breafl  .to  the  party.  The 
mare  plunged  and  Murphy  was  thrown  down. 
McDonnell  then  galloped  off,  crying  murder, 
afid  for  mercy,  ihe  witnefs  ran  off  after  him 
for  forty  ydvds  or  thereabout.  Some  of  the  party 
cried  out,  **  God  darrln  their  fouls,  ^they  are  ef- 
caping,  why  do  you  not  fhoot  them."  There 
were  feveral  fhots  lired  at  the  witnefs  in  the  forty 
yards  that  he  ran.  One  of  the  fliots  was  very 
remarkable.  He  was  fare  it  was  from  the  blun- 
derbufp,  from  the  manner  in  which  the  road 
was  torn  up.  The  witnefs  threw  himfelf  into  a 
(]itch  with  his  heels  uppermofl  and  lay  as  if  dead. 
He  faw  the  party  purfuing  Mc  Donnell  and 
fwearing  rrp-l  fnocking  oaths,  they  will  efcape. 
M'hen  he  thought  they  were  all  gone  by  him, 
he  looked  about  him  in  hopes  to  efcape  through 
the  fields.  He  crept  over  the  wall  in  as  Jow  a  man- 
ner as  he   could.     He  law  fome  of  the  party 

round 
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round  Hipfon.  Ke  faw  Cox  and  Maflerfoii  there, 
and  a  mm  on  a  grey  horfe.  The  witnefs  thouglu 
to  get  down  to  tiie  water  and  ei'cape  by  fwimming. 
Me  faw  Richy  Law  on  McDonnell's  horie. 
Law  cried  out,  O  you  may  now  return,  for  by 
C^od  he  is  dead  in  earnelL  The  next  perfon  he 
law  was  one  Huilon,  who  u fed  the  fame  words. 
Some  m  jtg  of  them  returned  and  -diked  where  the 
fellow  with  the  blue  coat  was.  l  he  witnefs  wore  a 
blue  coat.  By  God,  fays  Saltry,  here  he  fell  into  tliis 
bull],  and  if  he  had  not  lifehe  could  not  move  ;  they 
then  leaped  over  the  wall,  and  fome  of  ihem 
leaped  over  the  witneis,  but  the  attention  of  one 
of  them  being  brought  back  to  the  road,  he  faw 
the  witnefs,  which  as  foon  as  the  witnefs  perceiv- 
ed he  begged  his  life.  The  witnefs  was  then 
brought  to  the  road  ;  VV  illiam  Fulton,  w^ho  had  a 
blunderbufs  in  his  hand,  was  for  putting  the  w*it- 
nefs  to  death  ;  the  witnefs  begged  of  Hullon  to 
f>roteCt  his  life,  who  fald  he  could  not  interfere, 
and  rode  off  from  him  to  the  houfe  at  Turlough. 
He  fpoke  in  extremely  moving  terms  to  the  guard, 
fome  of  them  pityed  him,  others  infilled  upon  his 
going  to  the  houfe  at  Turlough,  and  he  went  back 
there  againfl  his  will ;  as.  he  w^ent,  the  witnefs 
llipt  himfelf  before  Cox,  fo  as  to  fave  himfelf 
from  being  fhot  from  behind.  As  he  came  towards, 
Mr.  Fitzgerald,  he  faw  Fluiion  gallop  oiT  tovvards 
Caftlebar  ;  when  he  can:ie  up  to  Mr.  Fitzgerald,  he 
fell  upon  his  knees,  and  begged  to  be  fpared  for 
the  fake  of  his  long  fam.ily.  Mr.  Fitzgerald  bid 
the  witnefs  get  up,  for  1  may  be  moved,  leave 
off  your  womanifh  tricks."  When  the  witnefs 
was  brought  into  the  parlour,  he  law  McConnell, 
the  man  who  was  wounded,  and  who  fhot  at  arid 
wounded  the  witnefs,  and  fomebody  taking  dowu 
what  McConnell  faid.  They  Hopped,,  and  Mc. 
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CornelKwas  taken  up  fiairs — Mr.  Brecknock  faid 
in  Mr.  Fitzgerald's  prefence,  that  this  was  a  verv 
heinous  aftair  ;  that  the  witnefs  could  be  puni.fhed 
ior  being  guilty  of  fo  lieinous  a  circumftance  as  a 
refcue — Mr.  Fitzgerald  faid  he  had  fent  for  a  fur- 
geon,  Mr.  Lindfc\',  and  for  a  coroner  ;  the  furgeoa 
to  look  at  ihe  man  that  was  wounded,  and  at  his, 
the  witnefs's  arm — Mr.  Fitzgerald  then  went  out^ 
aid  fhortly  after  returned.  There  was  a  kettle  in 
the  room,  Mr.  Fitzgerald  faid  to  the  witnefs,  he 
had  better  drink  fomething — by  the  fmell,  the: 
liquor  was  whificey,  Mr.  Fitzgerald  brought  it 
down — he  heard  Mr.  Fitzgerald's  health  drank — ' 
Mr.  Fitzgerald  returned,  and  aiked  the  witnefs, 
would  he  drefs  his  arm  himfelf  ?  the  witnefs  faid. 
No,"  he  would  wait  until  the  furgeon  came,  as 
he  Iiad  no  things  to  drefs  himfelf,  and  it  would 
put  him  to  double  pain.  Fitzgerald  and  Breck* 
iKK:k  went  out  aiid  chattered  in  French,  they 
returned,  and  feveial  of  the  party  came  in,  and 
fhewed  feveral  of  the  places  where  they  were 
wounded.  Mr.  Fitzgerald  faid  this  is  a  very  unfor- 
tunate affair,  fee  what  they  have  got  by  it,  they 
have  killed  their  own  party,  and  hurt  none  but 
the  unfortunate  man  above  flairs — the  witnefs 
riffcnted  to  every  thing  they  faid.  Mr.  Brecknock 
faid  to  the  witnefs,  **  You  are  as  guilty  as  if  you 
l)ad  a  gun,  and  refcued  yourfelf."  Scott  had 
brought  fame  water  for  the  man  who  was  wound- 
ed, and  the  witnefs  drank  of  it,  and  alfo  fome 
wine  and  w<^ter,  after  he  feen  Mr.  Fitzgerald  drink 
— he  faw  Scotch  Andrew  coming  up  on  a  mare 
towards  Turlough  ;  the  mare  was  the  fame  which 
liad  been  met  by  the  witnefs  when  he  was  brought 
prifoner  to  Turlough — he  heard  Andrew  fmging 
z  (opgy  ai}d  crying  **  How  are  you  lads?  high  for 
the  bloody  North  for  ever.**   Mr.  Fitzgerald  faid  lie 
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would  fend  for  Mr.  Baynes ;  lie  afterwardr,  faid, 
lie  had  got  a  note  from  Mr.  Baynes,  that  lie  waj; 
ill ;  he  defired  the  witnefs  to  write  a  note  to  his 
brother,  which  the  witnefs  did  not,  but  faid  he 
would  write  a  note  to  his  wife  to  make  her  eafy — 
Mr.  Fitzgerald  faid  he  would  fend  it  by  a  woman 
to  Cafilebar,  Mr.  Fitzgerald  and  he  had  many  con- 
verfations,  the  witnefs  flattered  Mr.  Fitzgerald,  and 
told  him  he  wifhed  him  to  be  his  friend,  for  there 
was  no  man  of  fpirit  in  the  county  but  himfeif, 
meaning  Mr.  Fitzgerald  ;  and  the  witnefs  faid,  he 
loved  a  man  of  fpirit.  Mr.  Fitzgerald  then  gave 
liim  his  honour  that  he  v/ould  not  profecute  him, 
and  that  when  the  magiftrate  came  he  would  him- 
felf  be  bail  for  him  ;  and  if,  as  he  believed,  it  was  not 
fi  bai'able  offence,  if  the  magiflrate  w^ould  not  take 
bail,  he  would  contrive  to  let  the  witnefs  efcape. 
Neither  the  witnefs,  nor  McDonnell,  nor  Hipfon, 
had  any  arms,  nor  could  they  have  had  any  witl)- 
out  his  knowledge  ;  nor  did  any  perfon  whatfoever 
make  any  oppolition  to  their  being  taken  before  a 
magiftrate. 

lie  ivas  crofs  examined  hy  Mr.  Calbeck. 

Ilipfon  had  a  gun  when  he  left  Cafllebar ;  he 
gave  it  to  one  of  the  fervants  at  Mr.  McDonnell's. 
Hipfon  was  a  Ihoemaker  ;  he  had  been  formerly  a 
dragoon.  Mr.  Fitzgerald  faid  he  would  fend  a  wo- 
man to  Cafllebar,  becaufe  he  might  naturally  fup- 
pofe,  that  fome  ill  ufage  would  happen  to  his 
people  from  the  condud  of  that  day.  He  fre- 
quently faw  Mr.  Fitzgerald's  people  in  Caftlebar, 
and  he  was  fure  that  not  two  days  before  this  af- 
fair, Mr.  Fitzgerald's  people  would  not  fuffer  any 
injury  at  Cafllebar.  The  witnefs  Ibut  the  doors  of 
the  houfe  of  llallyvara ;  no  fiiots  ever  ivere  fired 
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out  of  the  houfe;  Mr.  Fitzgerald^s  gun  was  not 
difcharged  there.    They  conlulted  at  one  time  to 
take  them  before  BoIIingbroke.    He  beheves  he 
never  heard  a  word  of  a  man  of  the  name  of  Mur- 
phy having  fworn  examinations  againli  them.  He 
could  form  no  behef  whether  any  fuch  examina- 
tions were  fworn.    He  had  heard  alterwards  that 
liich  examination  were  fworn,  but  could  not  tell 
'^'hether  there  were  or  not ;   not  having  feen  them 
be  could  iorm  a  belief  of  a  fact  not  within  his  own 
knowledge,  when  a  man  of  truth  told  him  it,  but 
TiOt  when  he  was  told  by  perfons  as  inlignihcant 
as  fhimfelf.    He  believes  that  examinations  wertr 
fvvorn  againft  him  before  a  magiiirate,  and  does 
not  know  but  there  might  be  warrants  upon  them. 
The  reafon  that  was  given  for  their  not  going  to 
Mr.  Bollingbroke's,  as  it  was  too  late,  was  not 
given  until  after  they  were  brought  to  Turlogh. 
The  witnefs,  nor  McDonnell,  nor  Hipfon,  did  not 
agree  to  go  to  Turlogh.     The  party  faid  they 
would  bring  them  to  a  magiiirate,  but  did  not 
name  Mr.  BoIIingbroke  at  Turlough.  Robinfon 
was  againfi  their  going  that  night.    There  was  a 
centinel  always  upon  them  (McDonnell,  Hipfon, 
and  the  witnefs).    The  ceniinel  was  not  Foy— 
Fulton,  Nevving,  or  Ewing,  and  Wallace  Kelly,  were 
centinels.    Fulion  was  in  the  room,  and  did  not 
Iiinder  the  witnefs  from  looking  out  of  the  window* 
His  face  was  to  the  place  of  the  pane  ;  he  couki 
fee  as  well,  but  not  hear  as  well,  as  if  the  window 
were  up.    He  faw  Mr.  Fitzgerald  perfe^flly,  be- 
caufe  there  was  a  liitle  porch  outfide  of  the  door, 
and  he  flood  outfide  of  the  porch  ;  the  window 
was  at  one  fide  of  the  porch  ;  the  wall  of  the  porch 
could  not  cover  IVIr.  Fitzgerald  from  his  view,  his 
fituition  prevented  it  from  covering  hint.  The 
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witncfs  could  not  tell  whether  Mr.  Fitzgerald's 
party  were  difciplined,  he  never  faw  them  perform 
the  manual,  or  go  through  any  manceuvrcs  ;  fevc- 
ral  of  them  faw  him  looking  from  the  window, 
they  did  not   perceive  it  to  be  of  any  confe- 
quence,  whether  he  looked  or  not.  The  only  rea- 
fon  he  could  give  for  his  fafety  was,  that  the  provi- 
dence of  God  was  greater  than  their  power.  He 
knew  that  perfons  could  be  concealed  behind  the 
walls, but  he  did  not  believe  that  there  were  perfons 
there  for  the  purpofe  of  refcuing  him,  Mr.  Mc 
Donnell  or  Hipfon.    Mr.  Fitzgerald  did  give  him 
wine  and  water.    The  word  fettled  made  ufe 
of  by  Mr.  Fitzgerald  might  mean  to  punijh  them 
by  law^  but  he  did  not  believe  that  was  Mr.  Fitz- 
geralds  meaning.  ?Ie  believed,  that  the  cafe  which 
Mr.  Fitzgerald  faid  was  not  bailable,  was  the 
murder  which  happened  in  confequence  of  the 
refcue.  He  faw  a  great  mob  come  to  Mr.  Fitzger- 
ald's houfe,  but  he  did  not  fee  chairs  or  tables,  bro- 
ken, or  the  houfe  difmantled ;  but  he  faw  doors 
broken.  He  himfelf  was  then  fafe  He  remembers 
feeing  Mr.  Ellifon  at  Turlough.  He  could  not  re- 
collet  the  people  who  came  to  liberate  him.  He 
himfelf  helped  to  look  for  Mr.  Fitzgerald.  There 
was  a  charge  againft  him  of  a  capital  crime,  but  he 
did  not  believe  that  Mr.  Fitzgerald  could  identify 
him.  By  the  virtue  of  his  oath  the  charge  againft 
him  had  no  more  effed  upon  him  than  if  there  had 
been  no  fort  of  profecution  againft  him ;  nor  can 
he  form  any  belief  whether  any  perfon  could  prove 
his  being  prefent  at  the  affray  in  the  Goal. 
To  a  queftion  from  one  of  the  jurors. 
He  anfwered  it  was  impoflible  for  them  to  pro- 
cure any  perfon  to  relcuc  them,  for  they  were  not 
permitted  to  fpeak  to  any  perfon. 

M  To 


C  90) 


To  a  queftion  from  the  court. 
He  anfvvred,  that  the  party  were  taking  the  pri- 
towards  Sligo  ;  and  from  Caftlebar  to  Turlogh,  is 
three  miles. 

^he  SecGnd  uoitnejs  for  ihe  Proficuiion^  JV,  Kelly, 
examined  by  Mr,  Patter/on. 

•  The  wirnefs  lived  in  February  laft  in  Turlough, 
the  eflate  of  George  Robert  Fitzgerald.  James 
Foy  cajne  to  him  on  the  20th  of  February  laft, 
and  delivered  a  mcflage  to  the  witnefs,  that  Mr, 
Fitzgerald  wanted  a  word  with  him.  He  went  to 
Turlough,  and  faw  Mr.  Fitzgerald.   He  fa'w  him 
in  his  own  parlour,   there  were  ten  or  twelve 
people  with  him.   There  were  fire-arms,  guns  and 
blunderbulfes  in  the  room  wi^th  him.    Mr.  Fitz- 
gerald told  the  witnefs  that  he  had  a  warrant  for 
Patrick  Handle  Mc.  Donnell,  Charles  Hipfon, 
and  the  two  Gallagher's.  '  He  defired  them  to  go 
to  Mr.  Mc.  Donnell's  houfe,  and  take  them  prifon- 
erSj  and  if  they  faw  them  in  the  houfeto  break  it 
ope.n,  for  the  warrants  allowed  it ;  and  if  they 
made  their  efcape  or  fled,  to  be  fure  to  fhoot 
them.    Before  they  fee  out  each  man  got  a  glafs 
of  Spirits  in  the  parlour.    They  left  Mr.  Fitz- 
gerald in  xhe  houfe  of  Turlough.  He  faw  Mr. 
Fitzgerald  next  in  Ballyva'rry.  Before  he  reached 
Ballyvary  he  heard  many  (hots.    Mr.  Mc.  Don- 
nell, Charles  Hipfon,   and  Andrew  Gallagher 
were  in  cmlody  of  Mr.  Fitzgerald's  men  when 
the' witnefs'  tame  up.    They  were  tied  by  Mr. 
Fitzgerald's  diredions;    Hipfon  and  Gallagher 
were  tied,  and  at  firft  ^^r.  Mc.  Donnell;  but. he 
was   afterwards  loofed   and  put  on   his  hcrfe. 
Mr.  Fitzgerald  did  nothing,  but  faid  he  was/^?;;i 
that  he  had  them  in  cuft'ody.    He  cannot  tell 
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^'hat  time  they  came  into  Turloiigli ;  they  were 
there  all  night,  they  were  fcnc  away  between 
fcven  and  eight  in  the  morning — he  was  a  ftran- 
ger  injthe  place^  and  did  not  know  many  of  them, 
John  Fulton,  William  Fulton,  Andrew  Criiig,  and 
David  Simpfon  were  of  the  guard.  Andrew  Craig 
told  him,  he,  the  witnefs,  was  to  be  put  in  the 
front  of  the  guard,  and  bid  him  not  to  look  be- 
hind, or  regard  what  paffed,  but  go  (Irait  forward. 
Before  they  fet  out,  they  received  dire6tions  to  go 
to  Mr,  Boliingbroke's,  and  Mr.  Fitzgerald  told 
them,  that  if  any  operation  or  refcuc  happened,  to 
(hoot  the  prifoners.  At  about  a  quarter  of  a  mile 
from  Mr.  Fitzgerald's,  a  man  next  to  him,  one  Mc, 
Connell,faid  he  hearda  fhotortwo,  and  the  witnefs 
heard  Craig  cry  a  re/cue — The  witnefs  heard  two 
fhots  ix^prc.  He  turned  about>  andfaw  Craig  and 
Fulton  fire,  and  faw  Gallagher  and  Hipfon  fall, 
and  James  Mc.  Connell  fell  alfo.  He  faw 
Mc,  Donnell  coming  by  him  on  the  left  hand 
fide  of  the  road,  crymg  Murder  !  fave  my  life  ! 
and  Craig  cried  he  would  have  his  life.  He  faw 
Mc.  Donnell  ftbpped  by  a  man  with  a  hatchet ; 
and.  ftvv  Craig  purfue  him,  A  young  man  had 
hold  of  the  mare,  and  Knox's  boy  brought  him 
(Mc.  Donnell)  a  drink  of  water  in  a  noggin,  and 
then  went  into  Knox's  houfe  to  get  him  aflTiftance. 
Craig  then  came  up,  and  prefented  his  piece  at 
Mc.  Donnell,  and  the  witnefs  cried  Murder  1 
Andrew,  don't  hurt  the  Gentleman  more.  Craig 
then  fworc  he  would  drive  the  contents  through 
his  foul, 'and  fired  the  contents  at  him.  Mc.  Don- 
nell did  not  live  fifteen  minutes.  Craig  faid, 
"  Long  he  has  deferved  that."  The  arm  tha; 
was  next  to  Andrew  was  not  broken  before  the 
fliot*   After  thcihot  it  appeared  to  be  bvoken. 
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There  was  no  man  on  the  road  but  their  own 
party. 

He  was  crofs-examined  by  Mr.  Burke, 

He  thought  he  was  going  to  do  a  legal  aft — He 
went  innocently — One  Hogan  took  him  prifoner 
—He  thought  it  was  better  for  him  to  turn,  than 
to  let  innocent  people  fuffer.  He  did  not  fwear 
to  favc  his  life — Nobody  had  ever  told  him,  that 
vinlcfs  he  told  the  truth,  he  would  be  hanged — 
He  never  remembers  to  have  faid  to  Moran,  the 
Gaoler,  that  Mr.  Fitzgerald  was  a  good  matter. 

To  a  Queftion  put  by  one  of  the  Jurors, 
he  faid. 

That  Mr.  Mc  DonnelFs  arm  when  ht  faw  him 
at  the  Bridge  of  Kilnacarra,  did  not  appear  to  be 
broken  before  Craig  Ihot  at  him. 

Third  Witnefs  for  the  Frofecutioriy  Andrew  Crnigj 

Examined  by  Mr.  Attorney  General. 

Helived  on  the  20th  of  Feb.  with  Mr.  Fitzgerald. 
He  was  fent  by  Mr.  Fitzgerald,  on  the  day  before 
McDonnell  was  ftiot  laft,  to  colled fome  men,  the 
Tenants.  He  Mr.  Fitzgerald  wanted  them  to  take 
Mc.  Donnell,  AndrC'W  Gallagher,  and  Charles  Hip- 
fon.  He  did  colleft  them ;  and  Mr.  Fitzgerald^s 
fteward  gave  them  fome  whifkey.  Mr.  Fitzgerald 
defired  them  to  take  them,  McDonnell,  Gallagh- 
er, and  Hipfon,  at  the  peril  of  their  lives ^  let  the 
confequence  be  nvhat  it  would,  Mr.  Fitzgerald  cal- 
led to  the  witnefs  and  fpoke  to  him.  He  defired 
the  witnefs  to  tell  Fulton  and  Mc  Mullen  to  fhoot 
the  priforjers  in  the  taking,  and  when  they  were 
fhot  to  bring  in  all  their  arms  5  and  not  to  break 

the 


(  93  ) 


the  Houfc,  for  it  would  be  a  good  Houfe,  for  a 
Minifter.  Not  to  make  a  botch' d  job  of  it  as  it 
had  often  been  before^  for  he,  (Fitzgerald  him- 
felf,)  would  go  und  (hoot  him,  (Mc  Donnell,) 
through  the  center  of  the  heart,  but  that  he  muft 
ftand  clear  to  favc  Fulton  and  Mc  Mullen.  They 
went  to  Mc  Donnell's,  and  found  he  had  been 
there.  There  were  two  common  men  in  the 
Houfe.  They  took  feven  or  eight  guns  from  it  and 
went  to  the  bridge,  from  whence  they  faw  Mc 
Donnell,  Andrew  Gallagher,  and  Hipfon,  on  a 
hill.  The  men  were  for  going  down  to  take 
them.  The  witnefs  bid  them  come  back.  Some 
of  the  party  afked  him  if  he  had  natural  feeling, 
or  was  he  a  coward  ?  The  witnefs  fcnt  a  meffen- 
ger  to  Mr.  Fitzgerald,  and  told  him  he  would 
go  to  Breafy,  Mr.  Fitzgerald  was  not  at  Tur- 
iough.  The  witnefs  underftood  that  Mr.  Fitz- 
gerald was  gone  another  way  in  fearch  of  them. 
The  witnefs  went  home  to  get  a  Horfe.  He  re- 
ceived  a  meflage  that  Mc  Donnell  and  his  party 
vitvc  pinned  at  Bally  vara.  He  fett  off  and  found 
them;  and  Foy  faid>  now  we  are  joined,  whoe- 
ver has  a  mind  not  to  affift,  let  him  lay  down 
his  arms.  Seven  or  Eihgt  fhots  were  then  fired 
at  the  Houfe  of  Ballyvara.  Mr.  Fitzgerald 
wasabout2oo  yards  off,  in  a  hollow,  in  difguife,  in 
a  common  man's  coat.  There  was  no  body  with 
him  but  Scot.  After  the  (hots  a  meflage  came 
up  from  Mr.  Fitzgerald,  to  know  what  they 
were  doing.  The  Conflable  and  others  then  broke 
the  doors  open,  went  in  and  took  Mc  Donnell, 
Gallagher,  and  Hipfon.  Mc  Donnell  aflced  to 
be  brought  before  a  Juftice.  Mc  Donnell  was 
not  tied,  he  rode  upon  his  own  mare.  Before  they 
went  to  the  Houfe  ac  Turlough,  Mr,  Fitzgerald 
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took  the  witnefs  afide  and  faid,  they  had  bettfcr 
take  them  to  Mr.  Boliingbroke's  ai>d  flioot 
thern  by  the  way ;  that  it  was  a  very  bad  managed 
job  that  they  had  not  been  fliot  in  the  taking.  The 
witnefs  faid  it  might  be  better  managed  by  ta- 
king them  toTurloughj  and  Mr. Fitzgerald  con- 
lented.  The  witnefs  begged  as  a  favour  to  him- 
felf  to  be  permitted  to  turn  Gallagher  away.  Mr. 
Fitzgerald  parted  from  them  when  they  came  to 
the  Houfe  at  Turlough.  John  Chawner  fent  for 
the  witnefs  and  defired  him  to  call  for  his  maf- ^ 
ter.  They  met  in  the  garden  at  Turlough  with 
Chawner,  Mr.  Fitzgerald  mentioned  to  the  wit- 
nefs to  fend  the  pri Toners  out  upon  fight ^  that  is, 
that  minute,  that  Chawner  might  Ihoot  them. 
The  witnefs  was  defired  to  look  for  Chawncr's 
former  gun.  He  fearched  for  and  found  it;  and 
Chav/ner  loaded  it  with  a  brace  of  bullets.  lit 
was  agreed  to  fend  them  out  diredtly.  Chawner 
was  to  fhoot  McDonnell.  Fulton  and  Mullen 
to  fhoot  the  other  two.  When  the  witnefs  was 
almoft  leaving  them  he  fpoke  for  faving  Gallagh- 
er. Chawner  agreed  and  mentioned  it  two  or 
three  times,  to  which  Mr.  Fitzgerald  anfwered, 
No^  jhoot  the  covey  \  the  covey  I  dead  dogs  tell  no 
tales !  Chawner  was  in  the  hay  yard  waiting  for 
them  to  come  out.  Chawner  propofed  to  fhoot 
them  up  ftairs  j  and  to  pretend  they  had  attemp- 
ted to  efcape.  At  12  o'clock  at  night,  he  wan^ 
ted  to  have  the  prifoners  fent  out,  that  he  might 
Ihoot  them.  The  witnefs  went  into  the  room 
where  the  prifoners  w^ere,  and  having  turned 
out  the  guard  defired  Gallagher,  Mc.  Donnell, 
and  riipfon,  let  what  would  happen  to  keep 
filenti  Mc.  Donnell  thanked  him;  and  the  witnefs 

faid,  a  fhut  mouth  makes  a  wife   and  he 
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pointed  with  his  finger  to  his  head.  In  the  nnor? 
ning  thcwitnefs  called  up  Mr.  Fitzgerald,  whobid 
him  fele6h  twenty  of  the  moft  adivc  men  amongrt: 
the  tenants.  He  did  fo  and  brought  them  to  the 
hall,  where  fpirits  of  whiflcey  were  given  to  them. 
Mr.  Fitzgerald  told  him  the  affair  was  managed 
badly,  that  they  were  not  let  to  go  laft  night ;  the 
country  would  be  up  in  arms,  and  his  men  would 
be  fhot ; — but  he  had  found  a  plan  to  have  the 
prifoners  fliot  like  dogs.  His  plan  was,  firfl:  to 
-charge  a  gun  with  two  fingers  and  a  half  of  pow- 
der, and  (even  fingers  of  fmall  fnipe  fliot ;  and 
then  to  fend  a  man  on  with  that,  who  fhould 
fire  from  the  wall  of  the  park,  with  direftions  to 
fire  at  and  fpare  none.  It  would  Jmarten  them  up 
to  bufmefs ;  the  party  would  think  it  a  refcue,  and 
the  fmall  fhot  would  not  damage  them.  Mr. 
Fitzgerald  called  in  the  witnefs  ;  and  Mr.  Breckr 
nock  brought  a  law  book.  Mr.  Brecknock  point- 
ed out  a  place  in  the  book,  and  faid,  that  was 
what  he  {Mr.  Fitzgerald)  wanted.  Mr.  Fitz- 
gerald looked  at  the  book,  and  faid,  or  read  in  the 
book,  that  they  were  indided  for  felony,  and  if 
any  attempt  was  made  to  refcue  them,  it  was 
lawful  to  fhoot  them.  Mr.  Fitzgerald  defired  him 
to  go  and  move  up  the  guard  further,  and  deliver 
thefe  directions  to  them,  which  the  witnefs  did. 
Mr.  Fitzgerald  defired  the  witnefs  to  go  to 
Fulton  and  tell  him  to  fhoot  McDonnell ;  and 
Mullen  to  flioot  Hipfon  ;  and  he  would  fend  Foy 
to  flioot  Andrew  Gallagher.  The  witnefs  anfwer* 
cd,  that  if  Foy  went,  he  would  not  go  ;  and  faid, 
that  he,  the  witnefs,  would  get  a  man  to  fhoot  An- 
drew Gallagher.  Shortly  after  the  witnefs  afked 
Chambers,  would  he  kill  a  man  for  him  ?  Chambers 
anfwered,  he  would  not  for  his   majler^s  efiate. 

The 
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The  \ntnefs  faid  the  charge  in  the  piece,  he 
would  give  him,  would  not  kill  a  rat.  The  wit- 
nefs  then  drew  it  to  fhew  hinn,  and  Chambers  con- 
fented  to  go  to  Fulton  and  Mullen.  As  they  went 
he  defired  Chambers,  not  to  tell  them,  but  he 
had  a  good  charge.  At  the  hall  door  Mr.  Fitz- 
gerald dcfired  them  not  to  make  a  botched  piece 
cf  work  of  ity  as  was  often  done  before^  for  Mr. 
Mc*Donnell  and  he  could  not  live  in  the  country 
together ;  and  if  McDonnell  was  not  fhot  he 
would  take  his  mare  and  quit  the  country.  Mr. 
Fitzgerald  defired  the  witnefs  to  go  up  and  tie 
the  prifoners.  The  witnefs  faid  he  would  not ;  he 
jiever  tied  any  man.  None  were  tied  but  fhecp* 
ftealers  and  robbers,  Hipfon  and  Gallagher  were 
tied  together,  and  McDonnell  rode  on  his  mare. 
Murphy  led  him,  John  Fulton.  John  Mullen,  Da* 
vid  Simpfon,  Kelly,  Dornin,  John  Fohender,  him- 
felf  and  Murphy,  were  of  the  guard.  Foy  was  fent 
after  him  when  he  was  about  two  hundred  yards 
from  the  houfe,  with  a  meflagc,  that  the  witnefs 
bad  before  talked  of  faving  Andrew  Gallagher  ; 
that  he  might  as  well  let  the  whole  efcape,— that 
no  fuch  motion  fhould  be  made.  The  witnefs  called 
to  the  guard  to  fliorten  their  ftep,  but  they  did  not 
mind  him,  A  fliot  was  fired  about  two  or  three 
hundred  yards  from  the  deer-park-gate,  by  one 
of  Mr.  Fitzgerald's  party. — One  Nelly,  or  Lelly, 
a  clerk,  who  had  drawn  leaies  for  Mr.  Fitzgerald, 
fired  that  fhot.  That  was  the  fhot  which  was  to 
Jmarten  the  party  up  to  bufinefs.  The  witnefs 
got  directions  before,  when  that  fhot  was  fired, 
to  cry  out  a  refcuey  and  he  did  fo. — Hipfon  was 
ftot  by  Mullen.  Chambers  fired. — One  of  the 
men  of  their  own  party  had  a  fpleen  againft  ano- 
ther, and,  as  the  witnefs  fuppofes,  took  an  op- 
portunity. 
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portunity,  and  killed  their  own  man.  The  wit- 
nefs  faw  Mc  Donnell's  mare  rearing  in  Murphy's 
hand  ;  his  brcaft  towards  them. — Three  of  the 
party  fired  at  him  ; — believes  Fulton  to  be  one  of 
them  ;  the  (hot  took  effect,  for  the  witnefs  faw 
one  of  his  (Mc  Donnell's^  arms  flinging  as  if 
^  broke.  Mc*Donnell  fled  towards  Kilnacarra.  Tho 
witnefs  does  not  know  whether  he  (Mc  Donnelly 
was  flopped  or  not.  The  witnefs  went  to  a  fhoe- 
maker's  houfe,  and  borrowed  the  fhoe- maker's 
mare,  and  purfued  McDonnell.  The  witnefs 
overtook  him.  Fired  at  him.  He  was  fhot' 
dead. — The  party  left  Gallagher  behind.  Some 
others  of  the  party  took  Gallagher  home  to  Tur- 
lough.  Gallagher  had  got  home  before  the  wit- 
nefs. The  witnefs  met  a  man  who  had  Mc  Don- 
nell's  mare,  whom  he  fent  to  know  what  was  to 
be  done  with  the  dead  bodies.  The  witnefs  fawMr. 
Fitzgerald,  who  faid,  they  had  made  a  bad  job  to 
leave  Andrew  Gallagher  alive  to  hang  them  all ; 
That  mufl  not  be,  Gallagher  fhould  be  fent  to  a 
jufticc  and  fhot  on  the  road  ;  the  witnefs  faid  he 
would  not  do  it,  they  fhould  kill  him  firii-.  He 
(Gallagher)  had  made  a  penetrating  fpeech,  and 
if  Mr.  Fitzgerald  did  not  pity  him,  to  pity  his 
wife  and  children,  for  his  children  would  be  fa- 
therlefs,  and  his  wife  a  widow.  The  witnefs  at 
length  fettled  with  his  mafler  to  fend  Gallagher 
to  Hufton's.  The  witnefs's  reafon  for  faving 
Gallagher  was  his  friendihip  for  him, — Gallagher 
had  inoculated  his  children,  and  given  them  me- 
dicines. The  witnefs  knew  of  other  attempts 
made  upon  Mr.  Mc  Donnell  by  Mr.  Fitzgerald, 
one  in  particular  immediately  previous  to  the  laft 
alTizes. 
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Mr,  Burk  oh]c6^cd  to  giving  evidence -of  this 
kind,  as  Mr.  Fitzgerald  had  been  already  ind idl- 
ed, tried  for  and  acquitted  of  that  offence. 

The  Court  over- ruled  the  objedlion,  declaring 
that  a  witnefs  had  a  right  to  give  evidence  of  every 
thing  that  fhewed  Malice  in  Mr.  Fitzgerald. 

Andrew  Craig,  The  firft  attempt  he  knew  of  Mr. 
Fitzgerald,  upon  Mc.  Donnell,  was  fliortly  before 
thelaft  aflizes,  on  the  day  that  Mc.  Donnell  pafled 
by  the  pounds  and  had  a  converfation  with  Mr. 
Fitzgerald.    Shortly  after  Mr.  Fitzgerald  defired 
the  witnefs  to  charge  a  mufket  with  (lugs,  for  he, 
.Mr.  Fitzgerald  wanted  it  to  flioot  otters  ;  the 
witnefs  did  fo,  and  then  went  to  (hoot  magpyes. 
When  he  returned  he  was  afked  by  Mr.  Fitz- 
gerald if  Mc.  Donnell  had  gone  by — He  told  Mr. 
Fitzger-ald  he  belived  nor.  The  witnefs  then  went 
into  the  fcullery  and  drew  the  charge  out  of 
the  mufket  he  had  loaded  for  Mr.  Fitzgerald,  and 
put  in  a  little  turf,  and  chewed  paper  inftead  of 
the  balls.    He  went  home  to  his  own  houfe  in  th^ 
evening,  and  found  one  of  his  childern  burnt. 
He  returned  to  Mr. Fitzgerald's  to  get  fome  white 
lead  and  oyl,  to  put  to  his  child,  and  went  to 
the  hay- loft  for  that  purpofe.    He  heard  the  two 
TMc.  Donnells  ride  by,  talking  of  peace  and  quiet- 
nefs.  He  faw  a  man  from  the  corner  of  the  houfe 
ihoot  at  Mc.  Donnell  5  and  he  faw  that  man  return 
to  Mr.  Fitzgerald,  and  heard  Mr.  Fitzgerald  fay  to 
him,      Good  night,  my  faithful  friend  Foy." 
When  the  witnefs  came  from  the  ftables,  Mr. 
Fitzgerald  afked  him  what  he  ha^  been  doing  ? 
the  witnefs  faid,  he  had  come  left  any  thing  was 
amifs  amongft  the  horfes.  Mr.Fitzgerald  afked  him 
if  he  had  hard  a  fhot.  The  witnefs  faid  not'.  When 
he  came  the  next  morning  to  Turlough,  he  was 
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^Ikjcdby  Mr.  Fitzgerald  if  he  had  heard  any  news. 
The  witnefs  faid  he  had  heard  very  bad  news  ; 
that  Mc.Donnellwas  (hot  palling  by  the  road  three 
inches  in  his  head.  Mr.  Firzgt- raid  faid,  damn 
the-  drunken  fcoundrel,  he  had  bten  hurt  by  Ibine 
of  his  own  party.  Mr.Fitzgerald  wanted  the  wit- 
ncfs  to  fwcar  that  Mc.  Donnell  had' fired  the  fujt 
fliot.  Thcwitnefs  refufed  it,  faying  no,  ietthennan 
who. fired  it  fwear.  A  ball  happened  to  be  found 
on  the  road,  which  was  prcfervtd,  and  fome  holes 
on  the  houfc  fliewn  as  marks  of  Ihooting.  The 
next  attempt  he  knew  upon  McDonnell  was,  He 
and  Fulton  were  dircded  to  go  to  Chancery  Hall. 
They  went  there  nine  or  ten  times  in  order  to ihoot 
at  Mc.  Donnell,  one  nighc  that  they  went  there 
three  of  the  windows  were  open,  and  Fulton  faid, 
Bad  luck  to  you  who  left  the  windows  open  if 
you  knew  what  v/e  were  about."  Another  night} 
Fulton  feemcd  very  dull,  he  faid  his  father  had  loft 
^very  thing  by  coming  into  that  country,  and  if 
he  (Fulton)  did  not  flioot  Mc.  Donnell,  Mr.Fitz- 
gerald would  turn  them  off^,  but  tlie  witnefs  would 
rather  lofe  every,  thing  than  fhoot  at  a  man.  The 
witnefs  told  him  there  was  a  way  to  fettle  all  that, 
which  was  to  fire  in  at  the  windows  when  nobody 
was  in  the  room,  and  it  would  be  talked  of  as  an 
attempt  upon  Mc.  Donnell.  Fulton  did,  fo,  and 
the  witnefs  rode  off  and  toid  ?>lr.  Fitzgerald  that 
there  was  bad  news,  that  Fulton  had  fired  ijnto  Mr. 
Mc.  DonneiTs  houfe,  and  the  witnefs  was  ^traid  he 
was  taken.  Mr.  Fitzgerald  leemed  rather  to  bemoaa 
the  lofs  of  a  gun  and  cafe  of  pifloU^  that.  Fulton 
had  with  him,  than  Fulton's  being  taken.  He 
knew  of  another  attempt  on  Mr.  iVXc.  Donnell, 
He  (Fitzgerald)  ordered  him  to  go  to  Keelogues 
and  fliQQt  Mc,  Donnell.  out  of  a  brogue-makcr*& 
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houfe.  On  another  occalivon  he  had  direded  Mul- 
len and  Fulton  to  fhoot  Mc.  Donnell.  At  one  time 
when  the  witnefs  objcded  to  doing  this  kind  of 
bufinefs,  fayifig  that  he  was  a  man  who  had  a  fa- 
mily, that  he  had  a  good  charader,  and  the  affair 
would  come  to  light,  Mr.  Fitzgerald  faid  fince 
he  was  fo  delicate,  to  fend  Murphy  to  him,  that 
he  might  fend  him  to  Capperary  Houfe  where 
John  Chawnerwas  to  bring  Mc.  Donnell.  Chawner 
lived  with  Mc.  Donnell  as  a  fportfman.  Chawner 
had  formerly  lived  with  Mr.  Fitzgerald. 

He  was  crofs' examined  by  Mr.  Owen. 

It  was  fince  he  came  to  goal  that  he  rcfolved  to 
^ivc  evidence.  He  had  made  hiseicape.  He  was 
taken  n^ar  Dublin.  He  could  not  tell  how  long 
fince.  Nobody  prevailed  with  him  to  make  his 
confeflion.  He  could  not  fell  why  he  did  not  make 
k  before  he  was  taken.  There  was  no  mefTage  ever 
fent  to  him  about  it.  He  never  had  anv  converfa- 
tion  with  the  Att6rney  General. Never  faw  him  but 
at  the  lafl:  aflizes,  and  at  Mr.  Conolly's  once  hurit- 
ing.  No  perfon  ever  fpoke  to  him  about  confeffing.  • 
Mr.  Fitzgerald  told  him  he  had  warrants.  Breck- 
nock pointed  out  the  place  in  a  law  book.  Mr. 
Fitzgerald  faid  it  was  an  a(5l  of  parliament,  and 
that  It  was  lawful  to  Ihoot  people  when  indided 
for  felony.  The  witnefs  did  not  know  whether  they 
had  a  warrantor  not.  Mr.  Fitzgerald  appointed  a 
place  to  fnooiMc.  Donnell  and  the  other  prifaners 
when  the  refcue  fl-iot,  as  he  Mr.  Fitzgerald  called 
it,  fhould  be  fired.  The  witnefs  could  have  killed 
Gallagher  himfelf,  but  he  wifhed  to  keep  his 
hands  clean. — When  upon  other  occafions  he  has 
had  fcruples,  Mr.  Fitzgerald  had  repeatedly  told 
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}nm,  that  he  ought  to  obey  his  Mr.  Fitzgerald,  his 
mafter's  orders,  and  that  no  judge  or  jury  would 
or  could  find  h'\m  guilty  for  fo  doing.  The  witnefs 
had  hopes  of  being  faved  on  account  of  his  cvi- 
dcnce. 

Fourth  witnefs  for  the  profecution. 

The  Rev.  Mr.  Ellison  examined  by  Mr.  Daly. 

He  took  the  information  of  Andrew  Craig  a- 
bout  a  month  ago.  Before  that  he  had  taken  his 
.confeffion.  The  goaler  had  told  him  Andrew  Craig 
wifhed  to  fee  Mr.  Cuff,  James  Brown  and  the 
witnefs,  and  would  tell  nothing  till  they  all  were 
together.  Mr.  Ormfby  was  prefcnt.  Andrew  con- 
felt  in  much  the  fame  manner,  that  he  had  that  day 
given  evidence  upon  the  table.  He  faid,  he  hoped 
it  would  be  for  the  good  of  his  foul,  and  that  he 
hoped  Mr,  CufF  would  make intereft  for  him.  There 
was  no  promife  whatfoever  made  him.  Mr.  CufF 
told  him  if  his  condud  deferved  any  mercy  he 
would  apply  for  him  :  but  there  was  no  promife 
whatfoever  made.  He  took  Mr.  Thompfon  with 
him  upon  another  occafion,  that  he  might  have  a 
refpeftable  witnefs.  When  Andrew  fwore  the  in- 
formation there  was  no  promife  made  to  him. 

He  'ivas  crofs-examined  by  Mr,  Stanly, 

Craiz  had  made  hisconfeflion  before  the  alTizes. 
One  Heeny,  a  man  of  his  (Craig's)  own  chufing, 
drew  his  confellion.  He  had  not  returned  his  con- 
fefiion  to  the  Clerk  of  the  Crown.  He  had  kept  it 
till  the  Attorney  General  came  to  Caftlebar,  and 
then  gave  it  to  him;  and  the  Attorney  General 
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afterwards  returned  it  to  the  witnefs.  He  had: 
kept  it  ever  fince.  He  never  had  compared  the^ 
confeffion  and  infornnation,  but  from  his  iBeoiory 
t4iey  correfponded.  The  information  was  written 
by  his  Clerk.  He  left  his  Clerk  to  take  down  the 
information  in  writing.  The  witnefs  examined 
Craig  over  and  over  again  by  the  written  exa- 
^  minations.  The  witnefs  apprehended  Mr.  Fitz- 
gerald the  day  Mr.  Mc,  Donnell  was  killedl 
He  alfo  apprehended  Fulton.  He  did  not  examine 
him  at  the  time  of  apprehending  him.  The 
Gaoler  went  from  the  witnefs  for  the  warrants,  ifr 
Fulton  had  any,  and  brought  a  perfon  to  be 
witnefs  of  his  condudl.  The  Gaoier  broughc  fe^ 
vxiral  papers,  (which  the  witnefs  now  produced];)' 
three  of  the  warrants,  he  believes,  w^re  figned;  by; 
Alexander  0*Mailey.  He  had  feen  his  hand  writ-- 
ing  as  a  Juftice  of  Peace.  One  of  the  warriints  he 
was  fure  was  the  hand-writing  of  Mr.  Boll ng- 
broke.  H«  was  nor  fure  whether  the  name 
William  Fulton  inferted  in  the  warrants,  was  ox> 
was  noc  Mr.  Fitzgerald's  hand-waiting^  but  be- 
lieved iti  to  be  his  hand^writing. 

Fifth  mtnefs. 

The  Rev,  Thomas  Thompfon  examined  by  Mr,  Blojfet, 

He  knows  Andrew  Craig.  He  faw  him  in  the 
gaol  with  Mr.  F"llifon,  in  company  with,  the 
Gaoler  and  the  Clerk,  who  took  his.  depofition 
fairly.  There  were  no  promifes  made  to  him, 
he  heard  Craig  make  a  verbal  confeffion,  and  it 
was  the  fame  with  the  written  one.  The  witnefs 
had  applied  to  the  Attorney  General,  both  per^ 
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ibnally  and  by  letter,  to  know  if  he  was  to  pre- 
pare Craig  for  eternity,  ahd  the  anfwer  he  re- 
ceived was,  that  he  was ;  and  the  witnefs  at  all  , 
times  told  Craig  fo,  and  Craig  always  adhered  to 
t-he  fame  ftory. 

He  was  crojs-'examined  by  Mr.  Calbeck. 

It  was  natural  to  fuppofe,  that  he  (Craig)  was 
agitated  by  hopes  and  fears  of  life;  and  the  wit- 
nefs dared  fay,  he  might  have  been  fo. 

To  a  queftion  from  one  of  th€  Jurors, 

He  faid,  he  never  heard,  that  any  perfon  made 
him  a  promife  f>f  any  thing  to  induce  him  to 
make  his  confefiion.  ^He  kn^w  one  of  the  perfons 
alluded  to  had  defired  him  to  tell  Craig,  that  he 
made  hrm  no  promife,  nor  gave  him  any  hopes. 
The  perfon  th«  witnefs  nov/  aHuded  to  was  Mr. 
CufF. 

Here  the  Prosecution  clofcd. 

Mr.  Calbeck  rofe  tu  ft  ate  a  Cafe,  and  Mr.  Baron 
Power  objeded  to  it  as  being  diforderly. 

The  Chief  Baron  faid,  that  he  did  remember  in 
the  <:afe  of  the  White  Boys,  on  a  Special  Com- 
■  miflian,  Lord  Chief  Juftice  Clayton,  Mr.  Juftice 
liill,  and  Mr.  Juftice  Malon^  did  permit  a  Cafe 
to  be  ftatcd,  but  not  as  a  matter  of  right,  bac 
as  a  matter  of  favour. 

Mr.  Baron  Bower  when  at  the  Bar,  never  had 
■feen  it  pra<5l:ifed,  when  on  the  Bench  never  had 
fuffcred  it,  and  he  did  not  think  he  could  now 
permit  it. 
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Mr.  Calbeck  faid,  that  it  was  done  in  the  caic* 
of  the  Hearts  of  Steel. 

Mr.  Baron  Power  told  him  that  he  was  mifta- 
ken  ;  but  he  believed  not  wilfully.  He  the  Baron 
had  himfcif  fat  upon  that  occafion  with  Lord 
Annaly  and  the  late  Chief  Baron  Fofter.  The 
late  Chief  Baron  Burgh  had  fpoken  very  ably  as 
to  points  of  law,  but  there  was  no  attempt  of  that 
fort. 

The  Prifoner  went  into  his  Defence* 

John  Scott ^  the  firft  witnejs  therein^  was  examined 
by  Mr.  CalbeeL 

He  lived  at  Turlough  with  Mr.  Fitzgerald. — 
Alexander  O'Malley  is  a  Juftice  of  Peace  for  the 
County  of  Mayoj  on  the  i8th  Mr.  O'Malley  wa's 
at  Turlough,  and  figned  and  fealed  the  warrant 
then  prpdueed  to  him. 

He  was  crofs -examined  by  the  Attorney  General* 

He  was  fure  that  the  name  William  Fulton  in 
the  dircdlion  of  that  warrant  was  not  Mr,  Fitz- 
gerald s  hand-writing.  William  Fulton  wrote  his- 
own  name,  and  not  the  Prifoner.  The  name 
William  Fulcon  was  written  before  the  Warrant 
was  figned  and  fealed  by  the  Magiftrates. 

The  Clerk  of  the  Crown,  by  order  of  the 
Court,  then  read  the  following  warrant. 

A  war* 
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A  wiri-ant,  figned  Alexander  O'Maley,  dated 
i8th  February,  i  ;'86. 

County  of  MayoTf WHEREAS  I  have  this  day 
to  wit.  ^received  information  upon  oath, 
J  of  John  Murphy  of  Drina- 
tiough  in  the  parifh  of  Kiliicommouge,  baro- 
ny of  Cavan  and  county  of  Mayo,  riiat  on  the  9th 
day  of  January  Jaft,  informant  was  commit- 
ted to  Caftlebar  gaol  on  a  falfe  occafion  of 
Patrick  Randal  Mc  Donnell  of  Caftlebar  afore- 
faid,  where  informant  was  neck-yoked  by  order 
of  faid  Mc  Donnelly  and  no  perfon  allowed  to 
bring  him  the  common  ncccfiaries  of  life,  nor  pen, 
ink  or  paper,  during  the  fj^ace  of  eighteen  or  twen- 
ty days  :  during  which  time  he  was  viuted  feveral 
times  by  the  aforefaid  Patrick  Randal  Mc  Donnell. 
John  Gallagher,  Andrew  Gallagher,  Wiiliam. 
Melvin,  Robert  Metlan,.  and  Charles  Hipfon,  all 
of  Calllebar  aforefaid,  all  of  which  feverally  and 
tepeatedly  threatened  to  take  informant's  life,  if 
he  did  not  fwear  that  George  Robert  fitzgei  ald, 
Efq;  of  Turlough,  defired,  or  rather  commanded 
him  to  fire  a  (hot  at  the  aforefaid  Patrick  Randal 
Mc  Donnell. 

That  upon  fending  his  difcharge  to  the  gaoler, 
inwhofe  care  he  wa<^,  who  enlarged  him  ;  he  was 
met  by  the  aforefaid  Patrick  Randal  Mc  Donnell, 
who  itioft  violently  and  felonioully  feized  him 
and  dragged  him  back' into  the  body  of  the  gaol, 
and  taking  the  keys  from  the  gao'er,  locked  him 
\ity  carrying  the  key  along  with  him  to  his  lodg- 
ing, and  fo  continued  to  keep  informant  in  confine- 
ment for  the  fpace  Q.f  ten  or  tv/elve  hours,  without 
■any  order  whatfoever;  at  the  end  of  which  time 
he  brought  a  frcfh  committal  againft  him,  dcll- 
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vering  the  keys  with  faid  committal,  to  the  gao- 
ler. 

Saith,  upon  being  lawfully  difcharged  a  fecond 
time,  he  was  met  by  faid  Patrick  Randal  Mc  Don- 
ncll  and  Hipfon  aforcfaid,  who  feized  him  as 
aforefaid,  telling  him  that  he  would  lodge  him  in 
a  place  that  no  difcharge  would  or  could  releafe 
him  from  ;  upon  which  they  dragged  him  to  the 
houfe  of  Michael  Moran,  cabinet-maker  and  ale- 
houfe- keeper  in  Caftlebar  aforefaid,  who,  upon 
feeing  him,  advanced  with  a  naked  fword  in  his 
hand,  fwearing  by  G — d  that  he  had  a  great 
mind  to  take  his  life  before  he  would  part  him  ; 
upon  which  he  was  dragged  up  ftairs  in  faid  houfc 
and  k)dged  in  a  room  therein,  where  there  was  a 
ftrong  guard  of  the  aforefaid  banditti  placed  over 
him,  which  guard  forced  him  to  creep  in  under 
a  table,  where  they  watched  or  guarded  him 
with  nine  guns  or  bayonets,  fix  or  eight  cafe  of 
piftols,  and  four  halberts. 

That  the  faid  Patrick  Randal  Mc  Donnell  gave 
ftrid  orders  to  the  aforefaid  guard  or  banditti, 
that  in  cafe  there  Ihould  be  any  lawful  demand 
made  by  informant,  that  they  might  take  away 
his  life,  and  let  thofe  that  made  fuch  a  demand 
take  his  corpfe,  which  informant  believes  they 
would  have  done  were  it  not  for  the  interpofition 
of  the  high  fherilF  that  enlarged  him. 

Thefe  are  therefore  in  his  majefly's  name  ftrid- 
ly  charging  and  commanding  you  the  under-nam- 
ed, upon  fight  hereof,  to  apprehend  the  bodies 
of  Patrick  Randal  Mc  DonneJl,  John  Gallagher, 
Andrew   Gallagher,   William   Melvin,  Robert 

Metlan, 
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Metlan,  Charles  Hlpfon,  and  Michael  Moran, 
and  them  or  any  of  them  fo  apprehended,  you 
are  to  bring  before  me,  or  Ibme  other  of  his 
majefty's  juftices  of  the  peace  for  faid  county. 
And  for  fo  doing  this  fliall  be  your  fufficient  war- 
rant. Given  under  my  hand  this  i8th  day  of  Fe- 
bruary, 1786.  Signed, 

ALEX.  O'MALLEY. 

To  all  high  and  petty  conftables  in  faid 
county,  efpecially  to  William  Fulton  and 
his  afliftants,  this  to  execute. 

He  alfo  read 

A  warrant,  figned  Alexander  0*Mallcy,  dated 
1 6th  February,  1786. 

County  of  Mayo  ^  WHEREAS  I  have  this 
to  wit.  f  day  received  information  upon 
^  oath,  of  John  Murphy  of  Dri- 
nanough  in  the  parifh  of  Killicomfnouge,  ba- 
rony of  Cavan  and  county  aforefaid,  on  the 
9th  day  of  January,  as  the  informant  was  ly-- 
ing  in  his  bed  in  his  own  houfe,  between  the 
hours  of  eleven  and  twelve  of  the  clock  at 
night,  he  was  greatly  alarmed  to  hear  both  the 
doors  of  his  faid  houfe  burglarioufly  broke  opea 
at  once,  which  was  no  fooner  done,  than  he  per- 
ceived one  of  the  party  that  fo  forced  or  broke 
open,  the  fame  advanced  towards  the  fire,  and 
thereupon  taking  a  lighted  or  kindled  turf,  with 
which  he  lighted  a  candle  that  he  had  brought 
along  with  him,  which  was  no  fooner  done,  than 
informants  bed  was  furrounded  by  a  banditti  of 
armed  men,  namely,  John  Gallagher,  Andrew 
Gallagher,  Williani    Melvin,  Robert  Metlan, 

Alex- 


Al<"xander  Mc  Donncll,  and  Charles  Hipfon, 
of  Caftlebar  in  laid  county,  fwhlch  laft  mention€4 
Hi pfon  commanded  the  aforefaid  banditti),  tq 
fcize  informant,  which  they  did  accordingly,  and 
dragged  him.  mod  inhumanly  out  of  his  laid  bed, 
each  and  every  of  them  aiding,  afTifting,  an4 
abetting  orie  another. 

That  the  aforefaid  Andrew  Gallagher  aided, 
afTified  and  abetted  by  the  aforefaid  banditti,  did, 
then  and  there  moft  wantonly,  wilfully  and  felo- 
nioufiy  fire  a  fliot  from  a  piftol  loaded  with  gun- 
powder and  leaden  flugs,  or  leaden  fliot,  called 
Swan  drops,  at  iaformant,  with  an  intention  to 
take  av/ay  his  life,  without  afligning  any  reafoa 
whatfoeyer  ;  which  treatment  they  perfiited  ia 
without  internniflion,untill  they  brought  him  intQ 
Caftlebar  aforefaid*  Upon  which  they  brought 
him  to  the  houfe  or « lodging  of  Patrick  Randal 
Mc  Donnell,  into  whofe  prefence  tbey-  immedi- 
ately conveyed  him. 

That  the  faid  Patrick  Randal  Mc  Donnell  of* 
fered  hiina  reward  of  300I.  fterling,  if  he  would 
fwear  or  make  affidavit,  that  George  Robert  Fitz- 
gerald, Efq;  of  Furlough,  defired  or  command- 
ed him  to  fire  a  fliot  at  him  the  faid  Patrick  Ran- 
dal Mc  Donnell  j  and  finding  that  informant 
would  by  no  nieans  perjure  himfelf  for  ^ny  re- 
ward whatfoever. 

That  he  the  faid  Patrick  Rapdall  Mc  Donnell 
did  then  and  there  make  oath  on  the  Holy  Evan- 
gehll,  that  if  informant  did  not  fwear  or  make 
oath,  as  he  defired  him,  that  he  would  eredt  a 
gallows  and  hang  him  On  the  fpot ;  at  the  fame; 

time 


time  calling  for  a  rope,  in  order  to  perpetrate  or 
put  his  wicked  and  felonious  defign  in  execution, 
which  faid  rope  was  brought  unto  him  by  Hip- 
fon  aforefaid  ;  on  fight  of  vyhich  informant,  know- 
ing by  common  report,  that  the  faid  Patrick: 
Randal  Mc  Donnell  was  wicked  and  defperatc 
(?nough  to  b^ng  him,  was  put  into  bodily  dread 
and  fear  of  his  life,  and  more  efpecially  as  the 
faid  Patrick  Randal  Mc  Donnell  is  a  juftice  of 
the  peace.  And  did  wickedly  and  felonioufly 
yrith  a  fi^cred  path,  threaten  to  hang  informant ; 
and  the  more  fo,  becaufe  informant  well  knew 
that  the  faid  Patrick  Randal"  Mc  Donnell  then 
didj  and  ftilt  doth  entertain  and  aifociate  with  a 
numerous  arnned  banditti,  for  the  purpofe  pf  au-» 
noying  the  hws,  to  the  great  terrpr  of  the  whole 
<:pmitryj.  vj 

Thefc  are  therefore  in  his  majefly's  name,  :ftri0;^ 
ly  charging  and  commanding  you  the  undernani-r 
pd,  on  fight  hereof,  to  apprehend  the  body  -pf 
Patrick  Randal  McDonneli,  Andrew  GalUgher, 
John  Gallagher,  William  Robert  Metlan,  A  ex- 
jinder  Mc  Donnell,  and  Charles,  Hipfon,  and 
them,  or  any  of  them  fo  taken,  you  are  to  bring 
J>efore  me,  or  fome  other  of  his  majefty's  juftices 
pf  the  peace  for  faid  county,  to  be  dealt  with  ac- 
cording to  law.  Ai^d  for  your  fo  doing  this  iliall 
be  your  fufficient  warrant.  Given  under  my 
hand  and  feal,  this  1 8th  day  of  February,  1786, 

Signed, 

ALEXANDER  O'MALLEY, 

To  all  high  and  petty  conftables  in  faid 
county,  efpecially  William  FuIionSind  hit 
afliftants.    This  to  execute. 

The 
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The  Rev.  Mr.  Ellifon  was  again  examined.-— 
He  had  frequently  feen  Mr.  Bollingbroke  write 
— a  Paper  was  produced  to  hinn,  it  was  figned  by 
Mr.  Bollingbroke. 

■  'The  Clerk  of  the  Crown  by  diredion  of  the 
Court,  then  read  a  Warrant  figned  by  John 
Bollingbroke. 

County  of  Mayo  7  By  John  Bollingbroke,  EJq\  one 
to  wit.       3  of  his  Majeftfs  jujiices  of  the 
Peace  for f aid  County.  .      •  •;  ; 

■  i'  .  t  ^  ' 

Whereas  I  have  this  day  received  inforiYiation 
upon  oath  by  Patrick  Browne  of  Clougher,  in  the 
parifh  of  Turlough,  Barony  of  Carra,  and  Coun- 
ty aforcfaid,  that  on  the  twelfth  day  of  Decennber 
inftant,  between  the  hours  of  feven  and  eight  of 
the  Clock  at  night,  as  this  Informant  was  fitting 
in  a  Houfe  in  Capparany,  in  the  Parilh  of  Tui^ 
lough,  Barony  of  Carra,  and  County  aforefaid, 
which  Houfe  his  Mafter,  George  Robert  Fitzger- 
ald, Efq;  ordered  him  to  take  Care  of,  together 
with  the  Farm  annexed  to  it,  he  was  on  a  fudden 
alarmed  to  fee  the  Door  of  faid  Houfe  moll  forci- 
bly and  burglariouQy  broke  open  by  three  Men, 
namely,  Charles  Hipfon,  Cordwainer,  John  Keefe, 
and  James  RafFerty,  Yeomen,  all  of  Chancery 
Hall,  in  the  Parifh  of  Turlough,  Barony  of  Carra, 
and  County  aforefaid,  which  faid  lad-mentioned 
RafFerty  had  a  lighted  or  kindled  Turf  in  his 
hand,  with  intention'  to  fee  the  faid  Houfe  on 
fire,  as  Informant  verily  believes  had  he  not  been 
there ;  and  upon  entering  laid  Houfe,  they  im- 
mediately placed  themfelves  infide  of  the  Door 
with  Guns  and  Piftols  in  their  hands,  which  they 
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no  fooner  had  done,  than  the  afore-mcntioncd 
Hipfon  defired  his  Comrade  the  aforefaid  RafFercy 
.10  bring  him  a  Candle,  which  they  had  brought 
with  them,  and  upon  lighting  faid  Candle,  they 
made  a  general  Search,  and  finding  nothing  in 
faid  Houfc,  they  told  this  Informant,  that  if  they 
had  met  with  any  Arms  the  Property  of  George 
Robert  Fitzgerald,  Efq;  of  Turlough,  that  they 
would  have  taken  and  carried  them  away.  Infor* 
mant  further  faith,  that  they  put  him  in  fuch 
dread  and  fear  of  his  life,  that  he  abandoned  faid 
Houfe  next  morning,  and  further  faith  not. 

These  are  therefore  in  his  Majefty's  name, 
ftridly  charging  and  commanding  you  the  under- 
named  Perfons  upon  fight  hereof  to  apprehend 
the  Bodies  of  Charles  Hipfon,  John  Kcefe,  and 
James  Rafferty,  and  them  or  any  of  them  fo  ap- 
prehended you  are  to  bring  before  me,  or  fomc 
other  of  his  Majefty's  Juftices  of  the  Peace  for 
faid  County,  to  be  dealt  with  according  to  Law, 
and  for  you  and  every  of  you  fo  doing,  this  fhall 
be  your  fufficient  Warrant.  Given  under  my 
Hand  and  Seal  this  26th  Day  of  December, 
1785. 

JOHN  BOLLINGBROKE. 

(Seal.) 


T 0  all  High  and  Petty  Con- 
ftahles  in  /aid  County,  ej^ 
specially  to  William  Ful- 
ton and  his  AJJiJi ants  this 
to  execute. 
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^60t  was  again  examined  en  the  direSf  by  Mti 
Calbeck* 


Hfc  was  in  the  Houfc  of  Turlough,  on  the 
ft  of  February,  when  Hipfon,  Gallagher,  and 
JVlc  Donnell,  were  going  away  ;  it  was  half  pa  ft 
8  when  Brecknock  c«me  from  his  bed.  Breck- 
nock was  not  lip  ivhcn  they  went  away,  he  nnight 
have  been  up  before  the  witncfs  faw  hinfi. 

He,  was   again   crojs- examined  by  the  Attorney 
General. 

He  came  from  Bengal,  with  Mr.  Charles 
Lionel  Fitzgerald,  in  the  year  1771.  He  lived  in 
the  family  ever  fince,  there  was  no  perfon  prefent 
when  Mr.  O^Mealey  figncd  the  warant,  but  Mr, 
O'Mealey,  Mr.  Fitzgerald,  and  the  witnefs ;  thfi 
witnefs  brought  a  candle*  One  Paddy,  Mf; 
O'Mallcy's  Clerk,  drew  the  warrant,  he,  th6 
Clerk  was  not  there.  The  Clerk  wrote  the  War^ 
rants  in  the  kitchen.  When  the  witnefs  brought 
in  Fulton,  Fulton  put  his  owji  name  in  the 
warrant.  Fulton  writes  a  pretty  hand.  0*Mal* 
lejt  fwore  Murphy,  and  Murphy  put  his  mark 
to  the  warrant,  both  were  done  in  the  kitchen* 
0*Malley  brdught  up  the  warrant  and  figned  it 
in  the  Parlour.  The  warrants  were  given  to 
Fulton  by  Mr.  O'Malley,  to  execute.  Fulton 
put  them  into  his  pocket.  O'Mcaiey  did  not 
give  them  to  Mr.  Fitzgerald* 
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Second  Witnefs  in  the  Defence^ 

Edward  Dillon y  Efq\  examined  by  Mr.  Burke, 

On  the  2oth  of  February  laft,  he  was  near 
Ballyvara.  He  lay  the  night  before  at  Mc  Ma- 
niis's,  on  his  way  from  Caftlebar  to  the  county 
of  Galway,  where  his  own  Houfe  is.  He  faw  a 
parcel  of  men  on  the  Lands  of  Red- hills,  with 
flicks  and  weapons  in  their  hands,  he  thought 
they  might  be  in  purfuit  of  a  mad  dog.  He  faw 
Mr.  Fitzgerald,  on  the  lands  of  Red-hills  joining 
the  bog.  Mr.  Fitzgerald*s  fervant  was  along 
with  him.  After  he  met  Mr.  Fitzgerald,  he 
made  a  fhort  way  as  the  witnefs  thought  to  Mino- 
la.  The  witnefs  heard  two  or  three  fhots,  and 
was  coming  towards  the  Houfe  of  Ballyvara,  when 
Mr.  Fitzgerald,  galloped  up  to  him  and  faid, 
you  had  better  not  go  forward,  for  they  are  tiring 
out  of  that  Houfe.  He  faw  no  (hot  fired  from 
the  Houfe  of  Ballyvara.  He  heard  five  or  fix 
fhots  fired.  And  on  refie6lion  he  thought  he 
muft  have  been  killed  if  he  had  gone  through 
Ballyvara.  He  knew  Mc  Donnell  and  Gallagher, 
but  did  not  know  Hipfon. 

To  a  qucftion  from  one  of  the  Jurors. 

Mr.  Fitzgerald,  did  not  appear  to  have  been  in 
difguife,  he  had  a  brown  coat  op.  As  the  v/itnefs 
believes,  it  was  a  furtouc,  wrapper  or  riding 
coat  J  and  was  fuch  as  a  gentleman  might  wear  j 
He  did  not  obferve  Mr.  Fitzgerald  to  have  any 
arms.    Mr.  Fitzgerald  rode  with  a  ftick. 


P 


mrd 


(     114  ) 


Third  Evidence  for  the  Defence, 

The  Rev.  Henry  Henjj,  examined  by  Mr,  Owen. 

On  the  20th  of  February  he  was  at  Mr.  Fitz- 
gerald's houfe  at  Turlough.    He  was  there  when 
Mc.   Donnell,    Gallagher,    and    Hipfon  were 
brought  there.   He  heard  a  converfation  between 
Mr.  Fitzgerald  and  the  prifoners.    The  prifonera 
exprefTed  a  wifh  to  know  what  was  againft  them. 
Mr.  Fitzgerald  read  a  part  of  fome  papers  which 
the  witnefs  believed  to  be  warrants  to  them  in 
the  prefence  of  Mc.  Donnell — Hipfon  and  Gal- 
lagher in  an  infolent  manner  told  Mr.  Fitzgerald 
they  did  not  regard  his  charges — Mc.  Donnell 
expreiTed  a  wifli  to  be  brought  before  a  Magiftrate. 
Mr.  Fitzgerald  thought  it  unfafe  to  fend  them  at 
night  for  fear  of  a  refcue — there  were  chairs  offer- 
ed to  the  prifoners.  When  the  witnefs  was  at  din- 
ner he  found  the  prifoners  had  been  fent  up  (lairs. 
Mn  Fitzgerald  fent  a  meflage  to  Mr.  Mc.  Don- 
nell to  know  if  he  chofc  any  thing,  and  the  aii- 
fwer  which  was  given  to  Mr.  Fitzgerald  was  that 
Mr.    Mc.  Donnell  did  not  choofe  to  eat  any 
thing.    The  witnefs  fiept  at  Turlough — he  was 
there  when  the  account  of  the  killing  came  to  Tur- 
lough— Mr,  Fitzgerald  was  at  his  own  houfc 
when  Mc.  Donnell  and  Hipfon  were  killed — the 
witnefs  was  at  Turlough  when  Mr.  Gallagher 
was  brouQihc  back  there — he  heard  no  directions 
relative  to  a  refcue — he  fav/  the  guard  on  the 
morning  of  th^  accident- — he  v/as  (landing  about 
the  door  with  Mr.  Fitz^-crald — the  witnefs  rofe 
about  fun  rife,  between  .feven  and  eight  o'clock 
—Mr.  Fitzgerald  was  up  before  the  witnefs — the 
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witn^fs  paffed  in  and  out  of  the  lioufe — he  heard 
no  diredions  given  to  the  guard — the  guard  Hood 
at  the  right  hand  of  the  houfc  nearly  oppofite  to 
it — he  did  not  fee  Mr.  Brecknock  before  Mr. 
Gallagher  was  gone — Mr.  Brecknock  to  the  beft 
of  this  witnefs's  knowledge  was  in  his  room,  aiid 
to  his,  the  witneflts  feeing,  v/as  not  about  the 
houfe. 

.  He  was  crofs  examined  by  Mr.  Athrney  General, 

He  faw  the  warrants  on  the  table  with  Mr. 
Fitzgerald  when  he  read  them — he  does  not 
know  from  whofe  cuftody  Mr.  Fitzgerald  got 
them. 

To  a  queftion  from  one  of  the  Jurors. 

^    He  knew  Scotch  Andrew — he  faw  him  at  Tur-  « 
longh — he  never  was  much  with  Mr.  Fitzgerald 
— he  flept  there  the  night  before  the  accident. 

Fourth  witncjs  for  the  "Defence, 

John  Love  examined  by  Mr,  Stanley* 

He  lives  at  Clantubbcret — he  remembers  the 
21  ft  of  February — he  rofc  by  the  break  of  day  in 
order  to  meet  his  daughter,  whom  he  had  fent 
for  to  Strabane,  as  he  was  going  through  the  field 
called  Gurtnefulla,  ne  faw  fcverat  men  the 
number  of  about  twelve,  near  Gurtnefulla,  they 
were  walking  infide  the  wall.  There  was  Terence 
Mc.  Donnelland  Patrick  Randal  Mc.  Donnell's 
gardener,  and  fome  other  followers  of  Mc.  Don- 
nell's infide  of  the  wall  in  the  park.   They  were 

walking 
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walking  backward  and  forward,  and  the  witnefs 
hid  himfelf  behind  a  thorn  bufli  They  were  be- 
tween him  and  the  wall  leading  to  the  crofs  roads. 
He  was  afraid  of  his  life  to  go  on.  Some  little  time 
after  he  heard  them  fay,  if  Mr.  Mc.  Donneli 
would  come  they  would  foon  free  him,  by  (hoot- 
ing Fitzgerald  and  fome  of  his  Northerns.  At 
fome  confiderable  time  after  he  faw  them  fire  o- 
ver  the  wall.  There  were  high  ilones  at  the  bot- 
tom of  the  wall  on  which  they  got,  and  hid  their 
guns  on  the  wall  and  fired.  He  heard  murder 
cried  on  the  road,  the  men  who  had  done  this  had 
fcattered  themfclves  down  through  a  wood  lead- 
ing to  Mr.  Mc.  Donneli's,  and  the  witnefs  went 
away  fafter  than  he  came  and  knew  no  more  a- 
bouc  it. 

He '•JO as  crofs- examined  by  the  Attorney  General 

He  lives  at  Clantubberet  ;  it  is  an  out  fcout  of 
Mr.  Fitzgerald's  eftatc.  He  faw  thefe  men  of  Mr. 
Mc.  DonnelTs  before  fun-rife.  He  did  not  then 
number  them.  He  went  behind  the  bufh,  and  (laid 
there  till  it  was  light  enough  to  number  them — 
He  was  fo  frightened  at  feeing  them  that  he  hid. 
The  bufh  behind  which  he  hid,  was  about  feven- 
ty  yardsdiftant  from  them — He  went  there  before 
break  of  day.  He  heard  them  fay  they  would  free 
Mc.  Donneli,  and  fhoot  Fitz2;crald  and  his  Nor- 
therns — he  faw  them  mount  on  the  ftones  and 
fhoot,  and  then  fcamper  away — he  did  not  go 
to  meet  Mijfey  his  daughter,  who  was  to  come 
from  Strabane — fhe  did  not  come  on  account 
of  this  Rapparee  bufinefs.  Fie  was  fure  if  he  had 
gone  on  he  would  certainly  lofe  his  life.  He 
never  returned  to  tell  Mr.  Fitzgerald  and  his 

men 
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men  of  th^  danger — he  had  no  thought  of  any 
perfon  but  himfclf,  and  he  rook  no  precaution 
about  Mijfey  his  daughter — lie  had  come  before 
when  Humphrey  George  was  taken  up,  to  prove 
that  he  (George)  was  not  on  the  guard  of  Gal- 
lagher and  the  prifoners,  becaufe  George  was 
at  Clantubbcret,  when  he  the  witnefs  returned 
at  nine  o'clock.  He  had  lived  fixteen  years  in 
that  country,  and  never  was  before  a  court  in  that 
time. 

To  a  queftion  from  one  of  the  Jury. 

The  wind  blew  to  the  South* Weft  and  it  was 
pretty  windy,  the  men  were  to  the  fouth  of  him, 
the  men  could  hide  themfelves  if  they  pleafed, 
he  never  was  nearer  to  them  than  feventy  yards. 

Fifth  witnefs  for  the  Defence, 

Samuel  Mc,  Connelly  examined  by  Mr.  Burke. 

He  knew  James  Mc.  Connell,  he  was  his  fon, 
he  is  dead.  Upon  bsing  aflced  by  Mr.  Burke 
what  was  the  caufe  of  his  death  ? 

The  Court  interrupted  Mr.  Burke  and  told  him 
that  if  it  was  only  to  prove  this  Mc.  Connell  was 
killed  in  this  affray  it  was  no  part  of  the  matter 
in  iflue  and  Mc.  Connell  was  no  further  exa- 
mined. 

Sixth  Evidence  for  the  Defence. 

Judith  Kilgallin  examined  by  Mr.  Calbeck. 

She  lived  at  Turlough  in  February.  She  re- 
members the  day  that  Mr.  Mc.  Donnell  was  fiiot. 

She 
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She  was  up  early  in  the  morning  ;  flie  faw  Mr. 
Fitzgerald  early  ;  fhe  faw  him  frequently  flie  did 
not  lee  Mr.  Brecknock  out  of  his  room  till  after 
eight  o'clock  i  fhe  did  not  fee  him  and  Mr.  Fitz- 
gerald converfe  together;  fhe  heard  1  itzgerald 
dired  the  party  to  take  the  prifoners  to  Mr.  Bol- 
hngbroke's,  and  to  do  nothing  contrary  to  law. 

John  Scot  was  called  again,  and  examined  hy  Mr^ 

Calbeck, 

He  knows  the  room  where  Gallagher,  Mc  Don- 
nell  and  Hipfon  were  conhiied.  He  (hut  and 
nailed  up  the  fliutters,  becauTe  there  was  a  broken 
pane  in  the  v/indow  ;  the  fhu:  rers  were  not  opened 
until  after  the  genilemen  went  away.;  he  was 
forced  to  open  it  with  a  hammer. 

Judith  Kilgallin  was  called  again. 

She  knew  the  room  where  Mr.  Mc  Donnell 
and  the  sther  prifoners  were.  There  was  but  one 
window  in  it.  A  piece  was  broken  out  of  one  of 
the  panes,  and  part  of  the  pane  was  in  the  win- 
dow. The  window  lliuts  were  fnut  and  nailed, 
and  not  opened  till  the  prifoners  went  away. 

She  was  crofs- examined  by  Mr,  Daly, 

She  made  up  the  room  in  the  morning,  but  not 
in  the  dark  for  there  was  a  candle  in  it — Scot  o- 
pened  the  window — fhe  was  not  told  by  any  bo- 
dy what  fhe  was  to  be  examined,  but  the  man 
who  brought  her  told  her  Scot  was  examined 
twice. 

Mr. 
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Mr.  Attorney  General  ftated  to  the  Court,  that 
bethought  it  ;icceirary  to  rebut  fome  parr  rif  the 
evidence  that  had  been  adduced  upon  the  defence 
of  Mr.  Fitzgerald,  refpeding  the  warrants,  and 
then  called  Edmond  M.c,  Keul.  He  faid  fh:\t 
in  February  lafl:  he  was  in  Furlough,  he  a^led  as 
clerk  to  Mr.  Fitzgerald.  [A  warrant  was  then 
produced  to  him.j  It  was  his,  the  witnefs's 
hand-writing,  except  the  name  William  Fulton, 
which  was  not  his  hand-writing.  He  faw  the  war- 
rants figned  in  Fitzgerald's  parlour — Mr.  Fitz- 
gerald, Mr.  O'Malley,  Mr.  Brecknock,  Mur- 
phy and  his  wife,  and  Henry  and  the  witnefs  only 
were  prefent — Murphy  fwore  to  i^vo  papers — they 
were  not  filled  up  when  O'Malley  figned  them — 
[He  was  then  (liewed  another  warranij — he  wrote 
that  paper  alfo — there  was  no  perfon  prefent,  but 
thofe  whom  he  had  already  mentioned  when 
O'Malley  figned  the  warrant — which  was  figned 
before  the  blank  was  filled  up — [Another  warrant 
was  produced  to  him] — It  was  iiis  hand-writing 
— [A  fourth  warrant  was  fliewn  him] — It^was  not 
his  hand- writing  — the  warrants  when  figned  were 
given  to  Mr.  Fitzgerald — he  did  not  know 
whether  Fulton  writes  or  not. 

He  was  crofs" examined  by  Mr,  Burke, 

He  was  told  by  one  James  Mc.  Donnell,he  would 
be  fummoned — the  witnefs  faid  that  he  might  fpare 
himfelf  the  trouble  of  fummoning  him  as  he  would 
come  of  himleif, — the  witnefs  put  in  the  date  in 
the  parlour  ;  he  had  feveral  times  came  to  Mrs. 
Fitzgerald  to  afk  her  for  his  wages,  he  had  got 
four  guineas  in  part  payment  of  tiie  debt  due  to 
him, — the  whole  of  his  demand  was  lol.  7s.  6d. 
Mrs.  Fitzgerald  promifed  him  to  pay  the  remain- 
der. 
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der, — the  wirnefs  had  faid  that  he  would  be  re- 
venged on  Mr.  Fitzgerald. 

Andrew  Gallagher  was  again  produced.  He 
often  faw  Mr.  Fitzgerald  write, — he  faw  him 
write  feveral  times  the  21  ft  of  .February  laft.  He 
believes  the  name  William  Fulton,  infertcd  in  the 
blank  to  be  the  writing  of  George  Robert  Fitz- 
gerald. 

Seventh  witnejs  in  the  defence^  Hhady  Murphy  was 
examined  by  Mr*  Stanley, 

Is  a  prifoner  for  debt  in  the  Marfhalfea  of  Caf- 
tlebar, — he  knows  William  Kelly  ;  he  faw  him  in 
gaol  in  Caftlebar.  The  witnefs  heard  Kelly  fay  on 
fome  quarrel  with  the  gaoler,  that  he  wiflied  that 
he  had  broke  the  gaoler's  neck  for  hindering  him 
to  go  among  his  friends;  and  he  was  forry  chat  he 
had  gone  againft  Mr.  Fitzgerald  ;  for  he  was  a 
good  landlord,  and  he  would  not  for  twenty  gui- 
neas that  he  had. 

Eighth  wiinejs  for  the  defence,  Richard  Moore  was 
examined  by  Mr.  Owen. 

He  is  a  prifoner  in  the  Marfhalfea  of  Caftlebar, 
— he  heard  William  Kelly  fay,  that  he  would  not 
wifli  for  twenty  pound  or  twenty  guineas,  that  he 
had  any  thing  to  fay  to  the  affair  between  Mr. 
Fitzgerald  and  Mr.  Mc,  Donncll. 

Ninth  witnefs  for  the  defence^  examined  by  Mr, 
Cat  beck. 

He  is  a  prifoner  in  the  Marfhalfea  of  Caftlebar, 
— he  knew  Kelly,  he  had  feen  him  in  the  prifon  ; 
he  heard  him  fay  he  was  not  fatisficd  with  what  he 
had  done,  and  that  he  would  no:  for  twenty  gui- 
neas that  he  had  done  what  he  did. 

Here  the  defence  clofed. 
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The  Lord  Chief  Baron  then  proceeded  to  charge 
the  jury  to  the  following  purport :  That  the  pri- 
foner,  George  Robert  Fitzgerald  flood  indicled 
with  another,  for  having  of  his  malice  prepenfed, 
wilfully  and  traitoroufly ^  'provoked^  fit? red  up,  and 
procured,  Andrew  Creag  and  others,  to  flay  and 
murder  one  Patrick  Randal  Mc'Donnell,  in  the 
very  words  of  the  ftatute  of  the  lOth  of  Henry 
VII.  and  the  indictment  proceeded  to  aver,  that  a 
murder  was  actually  committed  on  the  laid  Pa- 
trick  Randal  McDonnell,  by  means  of  the  provo- 
cation, flirring  up,  and  procurement  of  the  faid 
George  Robert  Fitzgerald. 

There  was  alfo  another  indidmenc  againft  hJm 
of  a  fimilar  nature,  for  the  provocation,  (lirring 
up,  and  procurement  of  the  murder  of  Charles 
Hipfon. 

The  whole  was  but  one  tranfa5:ion,  and  the  evi- 
dence went  to  both  the  indidments ;  a  great  pare 
of  what  had  been  Hated  in  evidence  on  the  table,, 
had  been  merely  introdudlory— a  great  part  of 
it  was  not  material,  and  drawn  forth,  not  by  the 
examination  of  counfel,  but  from  the  eagernefs 
of  the  witnefles*  He  would  endeavour  to  fele(5t 
fuch  parts  of  it  as  appeared  to  him  applicable  to 
the  cafe  before  the  jury,  and  was  happy  to  find 
that  fome  of  them  had  themfelves  taken  notes. 

The  Chief  Baron  then  went  thro'  the  material 
parts  of  the  evidence  except  that  given  by  An- 
drew Craig,  which  he  did  not  recapitulate, 
but  faid  he  would  leave  entirely  to  the  jury 
fubje6l  to  this  obfervation,  that  being  indid:ed 
for  the  fame  offence  himfelf,  and  a  princi- 
pal ador  in  it,  he  had  fworn  with  a  halter 
about  his  neck,  and  therefore  his  evidence  ought 

not 
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not  to  be  lightly  received,  but  weighed  in  the 
fcales  of  probability,  even  to  a  fcruple,  and  no 
further  believed  than  as  the  evidence  of  other 
witnefTes,  where  they  fworc  to  the  fame  fa6ls,  con- 
firmed it,  or  where  he  was  the  fingle  witnefs,  ren- 
dered it  probable.  He  faid  that  to  convidl  the 
prifoner  of  the  offence  laid  in  the  indictment,  it 
was  neceflfary  firfl  to  prove  that  a  murder  was  com- 
mitted by  perfons  named  in  the  indidlment  or 
Ibme  of  them  ^  next  that  they  adled  by  the  pro- 
curement of  the  prifoner.  That  it  was  proved 
that  two  homicides  were  committed,  and  com- 
mitted by  fome  of  the  perfons  charged  on  the 
indictment,  with  that  fad;  for  all  thofe  who 
were  named  by  the  witnefles  to  have  been  in  the 
guard,  when  that  fad  was  committed,  were  part 
of  the  fifteen  or  fixteen  charged  in  the  in- 
didment.  But  whether  thefe  homicides  a- 
mounted  to  murder  would  depend  partly 
on  evidence,  and  partly  on  matter  of  law  ;  that 
if  they  believed  tlie  evidence  for  the  crown,  the 
perfons  who  compofed  the  guard  had  diredions 
to  (hoot  and  make  fure  of  their  prifoners,  if  there 
was  even  the  colour  of  a  rcfcue  ;  that  there  was 
in  truth  no  refcue  or  attempt  to  refcue,  but  mere- 
ly a  (hot  fired  by  one  of  their  own  body  to  give 
the  appearance  of  a  refcue,  and  that'  thereupon 
Kiplbn,  though  bound  with  cords  and  unable  to 
refifl  orefcape,  was  fhot  dead  upon  the  fpot,  and 
Mc'Donnell  fliot  in  the  arm,  and  when  lying  on 
the  bridge  helplefs  and  unrefifting,  difpatched.* 
The  prifoner  indeed  attempted  to  juflify  thefe 
homicides,  by  proving  an  endeavour  to  refcue  by 
fome  friends  of  the  deceafed.  What  credit  John 
Love,  who  gave  an  account  of  this  tranfadion, 
to  which  he  was  the  fingle  witnefs,  deferved,  he 
muft  leave  to  the  jury  :  but  fuppofing,  according 

to 
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to  the  evidence  of  that  witnefs,  that  twelve  men 
had  adually  came  and  fired  upon  the  guard,  were 
they  therefore  to  kill  their  prifoners  ?  certainly 
not.      They   might  perhaps    be   juflifiable  in 
killino;  the   afifailants  but  not  in  kiHins;  their 
prifoners,  who  neither  joined  in  the  refcue  nor 
made   the  leaft  attempt  to   refcue.     He  con- 
ceived, that  to  kill  prifoners  charged    with  a 
mildemefnor  or    arreited   by   civil   procefs  in 
cafe   of  flight  or   refcue,    would    be  murder 
or  manllaughter,  according  to  the  circumftances  j 
and  that  the  killing  a  prifoner  even  under  a  charge 
of  felony,  could  not  be  juftified,  but  where  his 
own  flight  or  refiftance  was  attended  with  circum- 
ftances  which  fhewed  that  he  could  not  be  other- 
wife  overtaken  or  fecured.    The  killing  fhould 
not  appear  to  be  a  wanton  killing,  but  founded 
in  necefTity  for  the  execution  of  the  law,  and  the 
advancement  of  juftice. — But  what  was  the  charge 
againftthe  prifoners  here  ;  the  word  felonioufly  is 
introduced  into  two  of  the  warrants,  tho'  the  faci 
flated  in  them  does  not  amount  to  felony.  They 
are  both  figned  on  the  fame  day  ;  and,  to  the 
fliame  of  the  commiflion  of  the  peace  !  by  the 
fame  magiftrate,  for  the  fame  fa£l,  and  purpofe  ; 
the  one  clearly  fupplemental  to  the  other.    It  was 
with  reludlance  that  he  oblerved  upon  another 
warrant,  by  another  magiflrate,  that  the  word 
burglarioiijly  appeared  upon  the  face  of  it,  tho'  up- 
on infpe£tion  ;  the  entry  charged  as  a  crime  upon 
the  warrant,  was  not  done  with  any  felonious  in- 
tent, and  fuch  an  intent  muft  always  appear,  in 
order  to  conllitute  that  crime  which  is  denominat- 
ed burglary.    The  whole  feemed  one  connected 
plan,  to  give  a  colourable  foundation  for  the  kil- 
ling of  the  prifoners  :  he  meant  Hipfon  and  Mc 
Donneil ;  and  he  had  no  doubt  but  that  in  point  of 
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law,  that  killing  under  all  the  circumftances  of  the 
cafe  amounted  to  murder.  It  was  moft  neccflary 
to  fhew,  that  the  perfons  who  committed  this 
murder,  a6led  by  the  procurement  of  the  prifoner ; 
and  of  this  there  was  abundant  evidence,  if  they 
believed  it. — Evidence  of  a  plot  laid  by  the  prifon- 
er againfl:  the  lives  of  the  deceafed  and  Gallagher  j 
a  plot  to  take  away  their  lives  under  colour  of  law  ; 
'  ^  — charges  of  felony  introduced  into  warrants 
when  no  felony  appeared  to  have  been  committed  ; 
— a  law-book  produced  by  Brecknock,  and  a  paf- 
fage  red  out  of  it  by  the  prifoner,  to  Ihew  that  it 
"was  lawful  to  fhoot  a  prifoner  charged  with  felony, 
in  cafe  of  a  refcue. — Evidence  of  great  joy  ex- 
prelTed  by  him  when  the  unhappy  men  were  taken 
under  thefe  warrants.  Evidence  of  direftions 
given  by  him  to  be  fure  to  kill  them  if  there  was 
even  the  colour  of  a  refcue.  Evidence  of  a  fham 
Vefcue  contrived  by  the  prifoner  for  the  purpofe. 
The  deceafed  killed  under  colour  of  this  refcue. — > 
Evidence  of  great  dilfatisfadion  expreifed  by  him 
at  the  efcape  of  one  of  the  unhappy  victims.  And 
the  horrid  expreRion  of  dead  men  iell no  tales/' — 
All  this  and  more  had  been  laid  before  the  jury, 
and  was  fufficient  if  they  believed  the  witnelfes  up- 
on whofc  credit  ic  was  their  province  to  decide,  to 
bring  the  charge  of  procuring  the  murder  to  be 
committed,  ho.ne  to  the  prifoner.'^ 

He  then  obierved  upon  the  evidence  of  fomc 
witneiTes  examined  by  the  prifoner,  to  impeach 
the  credit  of  the  witneifes  for  the  crown.  Whe- 
ther the  evidence  of  thofe  witnefTes  contradicted 
that  of  the  witnelTes  for  the  crown,  in  points  fo 
material,  as  utterly  to  deftroy  the  credit  of  the 
latter,  he  muft  leave  to  the  jury  to  determine* 
Upon  the  whole,  if  they  believed  the  witneifes 
for  the  crown,  they  ought  to  find  the  prifoner 
guilty  ;  and  if  not,  they  ought  to  acquit  him. 

Baron 
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Baron  Power,  If  this  were  a  mere  queftion  of  fa6l» 
unincumbered  with  law,  he  fhould  not  trouble  the 
Jury  with  one  obfervation ;  but,  as  a  queftion  of  law 
of  importance  to  every  fubjed,  and  which  feemed  not 
to  be  well  underflood,  was  involved  in  the  general 
queftion  for  the  confideration  of  the  Jury,  he  would 
flate  what  the  law  was,  calling  upon  the  learned 
counfel  for  the  prifoners,  to  fet  him  right  if  he  mif- 
tated  any  one  rule  or  principle  of  law. 

The  crime  of  murder,  he  obferved,  had  been  made 
high  trcafon  in  this  kingdom  fo  long  ago  as  the  lOth 
year  of  King  Henry  VIL  not  as  fome  ill  inform- 
ed hiftorians  fuppofe,  becaufe  murder  was  then  more 
frequent  in  Ireland  than  in  England,  but  becaufe  the 
benefit  of  clergy  w^as  then  allowed  in  mur- 
der both  in  England  and  Ireland^  and  as  it  was  found 
no  eafy  matter  in  England  to  exclude  murder  fron^ 
this  privilege,  (for  it  was  not  until  the  reign  of  Henry 
VIII.  and  Edward  VI.  that  in  England  any  but 
the  unlearned,  who  leaft  knew  the  nature  of  the 
crime,  were  capitally  punifhed  for  murder)  the  ler 
giflature  in  Ireland  declared  murder  to  be  high  trea- 
fon,  to  which  the  benefit  of  clergy  never  did  at  com- 
mon law  extend. 

Murder  being  then  made  high  rreafon  in  Ireland, 
this  rule  of  law  mud  neceilTaiily  have  followed  that 
"  every  ad  which  in  felony  made  men  acceffarics. 
Mill  in  high  treafon,  make  them  principals  but  the 
legiflature  not  content  with  this  derivative  treafon, 
exprefsly  declares — that  if  any  perlbn  iliall  of  ma- 
lice prepenfe  provoke^  Jlir^  or  procure  any  perlon  to 
murder  any  of  the  King's  fubjeMs^  he  fhall  be  deemed 
a  traitor  attainted  of  high  treafon,  as  if  he  had  beeu 
guilty  of  treafon  againft  the  King's  perfon — it  is  on 
this  part  of  lo  H-  VII.  the  Priicner  at  the  bar  (lands 
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indided.  And  the  indi6lment  very  properly  alledges 
ihe  murder  to  have  been  committed.  Thus  the  crime 
of  murder,  and  that  of  procuring  rt  to  be  committed, 
if>  made  one  and  the  fame  crime;  whereas  if  the  pro- 
curing murder  remained  an  acceflbrial  offence,  it 
would  not  in  confideration  of  law  be  the  fame  offence 
ns  murder,  becaufe  the  offences  of  principal  and  ac  • 
cefTory  fpecifically  differ. 

Out  of  this  charge,  he  obferved,  two  quertions 
mufi:  arife  ;  it  being  confeffed  on  both  fides  that  an 
homicide  was  committed. 

Firft,  was  thfe  homicide  murder  ?  or  was  it  man- 
fiaughter,  or  juftifiable,  or  excufable  homicide  ? 

Secondly.  Did  the  prifoner  provoke^  fth\  or  pro- 
cure any  of  thofe  perfons  named  in  the  indidment 
to  kill  Mr.  McDonnell? 

If,  from  the  evidence  the  homicide  be  not  mur- 
der but  manflaughter,  or  jullifiable  or  excufable 
homicide,  there  will  be  an  end  of  the  prefent  in- 
didment  againfl   the  procurer ;  the  prifoner  can- 
not be  faid,  to  have  procured  that  to  be  done, 
which  never  was  done.    With  refpe<5t  to  the  e\  i-,  / 
dence,.he  told  the  Jury,  that  whether  the  matters -of 
fan  alledged  on  the  part  of  the  prifoner,  either  as  a 
juftification,  excufe,  or  alleviation,  be  true  or  n(?t, 
was  the  proper  province  of  the  Jury,  and  of  the 
Jury  only  ;  but  whether,  if  true,  the  homicide  be 
juflifiable  or  not,  was  the  province  of  the  court. 
That  an  homicide  was  committed  was  confeffed  on 
the  part  of  the  prifoner  :  but  that  the  perfons  who 
rommitied  it  were  guilty  of  murder,  is  denied  ;  and 
though  they  were  guilty  of  murder,  it  is  denied  alfo 
that  the  prifoner  did  provoke,  ftir  up,  or  procure  any 
perfon  to  commit  that  murder. 

With 
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With  refpeft  to  the  firft  queftion,  whether  thofe 
who  committed  the  homicide  were  guilty  of  murder 
or  not — he  obferved,  that  the  jtijiification  fet  up,  on 
their  parts,  was  this — that  M'Donnell^  Hipfon,  and 
Gallagher  were  prifoners  in  cuftody  of  the  iaw> 
charged  with  a  criminal  offence — that  a  refcue  was 
attempted  by  or  on  the  part  of  the  prifoners — that 
McDonnell  and  Hipfon  were  fhot  in  confequence 
of  that  refcue,  and  the  homicide  juftifiable. 

The  fecond  queftion  was  a  mere  rnatter  of  fa6>, 
proper  only  for  the  Jury  to  determine  ;  it  was  fworn 
by  three  witnelfes  that  he  did  procure  fome  of  thofe 
perfons  to  commit  rhe  a(5t,  but  whether  thofe  witnefTes 
»  dcferved  credit,  they  (the  Jury)  were  the  only  judges 
— he  fhould  only  obferve,  that  if  an^  of  them  de- 
lerved  credit,  there  was  fufficienc  evidence  in  point  of 
iaw  to  fupport  the  bill  of  indidment. 

The  j unification  he  faid,  involved  two  queftions: 

The  firft,  a  queftion  fa6l.  Whether  a  refcue  was 
attempted,  by  or  on  the  part  of  M'Donnell  and 
Hipfon? 

The  fecond.  Suppofing  a  refcue  was  attempt- 
ed, whether  under  all  the  circumftances  of  this  cafe 
the  homicide  was  juftifiable  ?  And  here  he  ftated  that, 
from  the  nature  of  the  defence,  it  could  not  be  ex- 
cufable  homicide,  either  on  the  principle  of  mifad- 
venture  or  fclf-defence ;  neither  could  it  be  man- 
flaughter,  becaufe  if  no  malice,  exprefs  or  implied, 
appeared  in  this  cafe,  it  would  be  juftifiable  homi- 
cide— it  muft  be  juftifiable  homicide,  or  it  is  mur- 
der. 

In  confidering  the  firft  queftion,  whether  a  refcue 
was  attempted  or  not?  he  would  only  lay,  that  the 
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Jury  fhould  refleft  on  the  relative  fituations  of  the 
perfons  aliedged  to  have  attempted  the  refcue,  and 
thofe  who  were  appointed  to  guard  and  condudt 
them.  Hipfon  and  Gallagher  were  tied  together, 
and  M'Donnelion  Horfeback,  with  his  horfe  led  by 
a  man  armed — thus  three  men  unarmed^  guarded  by 
twenty  or  thirty  men  all  in  armsy  (twenty  was  the 
number  fworn  to  by  Craig)  are  faid  to  have  attempt- 
ed a  refcue.  And  with  refpedl  to  tho,  evidence  of 
Love,  who  fwore  that  he  heard  a  party  fwear  they 
would  refcue  Patrick  M'Donnel,  what  does  he  fay  ? 
that  the  moment  after  they  had  difcharged  their  fire- 
locks, without  the  lead  attempt  on  their  parts  to 
effect  their  avowed  purpofe,  they  ran  away.  The 
probability  of  fuch  evidence  as  that  of  Love,  when 
the  Jury  came  to  weigh  the  firft  qu  eft  ion  would,  he 
faid,  well  deferve  their  confiderati^n. 

The  next  queflion,  (a  mere  queftion  of  law) 
was  whether,  fuppofing  a  refcue  was  attempted  by 
or  on  the  part  of  M'Donnell  and  Hipfon,  the  homi- 
cide can  be  juftified  ?  Before  he  dated  what  the  rule  of 
law  was,  he  was  bound  to  obferve,  that  feveral  ftrong 
objedtions  were  made  by  the  Attorney  General  to  the 
warrants  under  which  M'Donnell,  Hipfon,  and  Gal- 
lagher were  arrefted  ;  but,  if  the  prifoner  had  failed 
in  proving  the  juftification,  whether  thefe  warrants 
were  illegal  or  not,  would  ceafe  to  be  a  nece(fary  ob- 
jedl  of  inquiry ;  he  would  therefore  confider  the 
juftification. 

Suppofing  then  a  refcue  to  have  been  attempted, 
the  rule  of  law  in  every  fuch  cafe,  he  faid,  was  this, 
where  any  perfon  having  authority  to  arreft  or  im- 
prifon,  ufmg  proper  means  for  the  purpofe,  is  refift- 
ed,  and  the  party  refifting  is  killed,  it  is  jullifiable 
homicide.    So,  if  a  felon  attempts  to  fly  from  juf- 
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tice,  and  in  the  purfiiit  the  party  dyms,  is  killed— 
ii'here  be  can't  be  otberivife  overtaken — it  will  he  jiifti- 
fiable;  but,  in  both  CfvlKs,  it  mull:  appear  that  tliere 
was  an  apparent  ahfolute  yiecejjity  on  the  officer's  fide — 
it  liiLift  appear  that  the  prifoners  could  not  be  de- 
tained in  cuftody  unlefs  fuch  homicide  was  com'mh- 
red  i  and  if  fuch  apparent  neceffity  does  appear  in 
this  cafe,  it  will  not  be  murder  in  the  officers,  it  will 
be  juftifiable  homicide — the  officers  were  then  guilty 
of  no  fault,  not  in  the  minuted  degree. 

Whflt  evidence  then  is  there  of  any  fuch  apparent 
abfolute  neceffity  ?  might  not  the  prifoners  have  been 
detuned  in  cuftody,  without  committing  the  homi- 
cide? twenty  men  armed,  guarding  three  prifoners  tin- 
armed  and  tied,  are  attacked  by  twelve  men  who  fire 
over  a  wall,  but  immediately  fly  and  run  away,  what 
neceffity  was  there.to  fire  at  the  prifoners  then  in 
cuftody?  they  were  unarmed,  and  it  is  not  pretend- 
ed they  attempted  to  fly  until  they  were  fired  at.  No 
abfolute  necelliry  therefore  appeared  in  evidence  to 
juftify  the  homicide,  and  in  fuch  cafe  he  was  bound 
to  declare,  that  it  was  murder  in  the  officers  who 
fired,  and  all  who  were  prefenr,  aiding  and  affifling. 
But  if  any  doubt  remained  on  this  part  of  the  cafe, 
he  faid  it  would  well  deferve  the  confideration  of  the 
Jury,  whether  upon  the  whole  of  the  evidence,  this 
tranfadlion  did  not  appear  to  be  an  artful  device  and 
contrivance  to  take  away  the  lives  of  the  deceafed 
under  colour  of  law.    If  it  did,  it  was  murder  in  all 
who  were  privy  to  the  tranfa(f\ion,  murder  highly 
aggravated — if  murder  was  capable  of  aggravation. 
Such  a  fcheme,  he  faid,  carried  with  it  internal  e^'i- 
dence  of  cool  and  deliberate  malice,  and,  in  point 
of  law,  it  was  murder  in  all  who  were  privy  to,  and 
cariied  the  plan  into  fcal  execution;  but  this  cafe, 
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he  obferved,  did  not  reft  on  implied  malice,  evidence 
of  exprefs  malice  was  given. 

Upon  the  whole,  he  faid,  that  it  wns  to  him  clear, 
that  the  jnftification  infifted  on  the  pnrt  of  thofe  who 
committed  the  homicide,  could  not  be  fnpported  by 
any  rule  or  principle  of  law — thofe  who  committed 
^,the  homicide  were  therefore  s^uilty  of  murder ;  but 
It  remained  for  their  confideration,  w^hether  the  pri- 
foner  did  procure^  flir  up^  or  provoke,  any  of  the 
pt^rfons  named  in  the  indidment  to  commit  the  mur- 
der? that  was  a  qdeflion  merely  for  the  confideration 
of  the  Jury,  from  the  court  they  were  to  exped  no 
opinion,  it  depended  on  the  evidence,  and  (he  credit 
due  to  the  witnelTes,  of  which  tliey  (the  Jury)  only 
were  the  Jiidges;  if  they  w^ere  fully  and  clearly  of 
opinion,  that  he  tjid,  and  that  the  murder  was  ac- 
cordingly committed,  they  could  have  no  hefiration 
in  finding  him  guilty-,  but  on  the  contrary^  if  they 
did  believe  that  no  murder  was  committed,  or  if 
committed)  that  the  prifoner  at  the  bar  did  not  pro- 
cure, provoke,  or  ftir  up,  (co  ufe  the  words  of  the 
ftature)  any  of  the  perfons  named  in  the  indidment, 
to  commit  the  murder,  then  they  were  bound  to  find 
him  not  guilty. 

The  Jury  returned  in  about  fifteen  minutes,  and 
brought  him  in  GUILTY,  in  both  numbers. 

Mr.  Fitzgerald  was  then  remanded. 

Adjourned  till  to-morrow  at  eleven  o^clock. 

The  Court  roft  at  twelve  o'clock  at  night. 


Sat- 
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Saturday,  June  the  loth. 

The  Court  ordered  up  all  the  Prif oners  except  Mr, 
Fitz-Gerald  and  Mr.  Brecknock  ;  and  they 
bci7ig  brought  up  and  having  agreed  to  join  therein^ 
ivere  by  the  Clerk  of  the  Crown  directed  to  look  ta 
their  challenges  ;  and  after  fevcnteen  peremptory 
challenges  made  by  them.  The following  Gentlemen^ 
were  fworn  on  the  petit  yury, 

Thomas  Samuel  Lindfey,  of  Milford,  Efq. 
Peter  Lynch,  of  Caftlecarra,  Efq. 
Thomas  Lindfey,  Jun.  of  Hollymount,  Efq, 
John  Bingham,  of  New-brook,  Efq. 
William  Oulley,  of  Riifh-brook,  Efq. 
Bartholomew  French,  of  Rock-field,  Efq. 
Arthur  Lindfey,  of  St.  Audreys,  Efq. 
Thomas  Ormfoy,  of  Ballinamore,  Efq.] 
Martin  Kirwan,  of  the  Grove,  Efq. 
Edmond  Gildea,  of  Weatherforth,  Efq. 
Jofeph  Lambert,  of  Togher,  Efq. 
Courtney  Kcney,  of  Ballinrobe,  Efq. 

THE  Clerk  of  the  Crown  then  gave  in  charge 
to  the  Jury  ;  James  Foy,  John  Fulton,  John 
Cox,  James  Mafterfon,  David  Saltry,  othcrwife 
Simpfon ;  Phillip  Cox,  William  Fulton,  Archi- 
bald Ewing,  other  wife  Newing ;  John  Berny,^ 
Humphry  George,  Michael  Brewin,  Jn.  Rehanny, 
William  Robinfon,  Wallace  Kelly,  and  David 
Simpfon,  from  a  note  on  the  Crown  Book  for 
that  they  on  the  21ft  of  February,  in  the  26th  of 
the  King,  at  Kilnecarra,  did  traitorroufly  and 
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felomoufly  kill  and  murder  Patrick  Randall 
Donnell,  they  were  alfo  given  in  charge  for  the 
murder  of  Charles  Hipfon. 

Mr.  Attorney  General  Jlated  the  cafe, 

Firfi  Witnefs  on  behalf  of  the  Profecution. 


Mr.  Andrew  Gallagher  examined  by  Mr.  O'Hara 

He  was  in  Turlough  Houfe,  on  the  20th  of 
February.  The  witnefs  was  brought  out  on  the 
2 1  ft.  with  Patrick  Randal  M'  Donnell  and  Charles 
Hipfon,  who  are  both  dead.  He  faw  a  great  num- 
ber of  perfons  affembled  before  the  Houfe,  before 
he  came  down.  James  Foy,  William  and  W allacc 
Kelly,  Patrick  Dornin,  one  Chapman,  one 
Saltry,  Archibald  Ewing  or  Nev/ing  ;  Macbrue, 
John  Berney,  Humphry  George,  John  Renchy,  Da- 
vid Simpfon,  and  all  the  people  mentioned  in  the 
indiQment'  except  Mafterfon  and  the  two 
Coxes.  He  was  brought  down  tied  br 
Fulton.  He  was  tied  with  a  fmall  cord  which 
the  weaver's  call  thrums.  He  was  tied  together 
with  Hipfon.  Mr.  Donnell  was  led  out  by  the 
party.  They  were  all  armed.  Every  man  of  the  party 
had  a  Gun  except  WiUiam  Fulton,  who  had  a 
Blunderbufs.  He  heard  diredlions  given  to  James 
Foy  and  Andrew  Craig,  to  move  the  guard  up 
higher,  and  to  tell  them  if  any  refcue  was  at- 
tempted, to  fiioot  their  Prifoners.  He  faw  Foy 
and  Craig  go  up  to  the  party,  and  heard  Andrew 
Craig  ,  give  the  direftions.  He  faw  Foy  fpeak  but 
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whether  he  gave  any  direclions  he  did  not  kno'W. 
They  proceeded  towards  Ballyvara,  Foy  remain- 
ed with  Mr.  Fitzgerald.  When  they  had  got  about 
forty  yards  on,  Mr.  Fitzgerald  cried  holh  !  An- 
drew Craig  called  to  the  party  to  flop,  Foy  then 
came  up  and  fpoke  to  Craig  for  about  five  minutes. 
The  party  were  then  ordered  to  march,  Foy  came 
with  them  for  fome  di fiance.  The  witnefs  perceived 
abuftle  in  the  rear  and  heard  a  fhot  fired,  and  Andrew 
called  out     kill  the  Prifoners''.  His  apprehenfion 
had  made  him  look  back:  John  Fulton  was  there. 
He  wore  a  white  coat  faced  with  blue.  David  Simp- 
fon  was  there.  For  he  at  that  time  thought  him  the 
taliefl  man  he  had  ever  feen.  Dornin  was  there.  He 
could  not  fay  whether  in  confequence  of  tliat  (hot, 
that  any  body  w^as  killed  ;  but  he  thought  that  Mp. 
Mc  Dcrinell  \y?sS  wounded.  There  was  no  general 
volley,  but  they  fired  in  fucceflion.   More  than 
three  parts  of  the  party  fired.  Hipfon  was  killed 
by  one  of  the  fliots.    There  was  no  refcue  or  at- 
tempt of  a  refcue.   There  w'as  a  number  of  fliots 
fired  after  the  witnefs  when  he  fled.   One  hs 
believed  was'fired  out  of  a  Blunderbufs.  It  fright- 
ened him  much,  it  tore  up  the  ground  in  a  very 
remarkable  manner.    He  thinks  it  was  fired  by 
Fulton.    He  was  wounded  by  a  Ihot  fired  by  M* 
Connell.  M'  ConneU  is  dead.  He  believes  the  man 
who  hit  M'  Connell  w^as  Dornin.  In  about  eight 
or  ten  feconds  after  the  witnefs  had  thrown  himfelf 
into  the  ditch,  he  got  up  over  the  wall,  and  faw 
John  Cox,  and  James  Maflerfon  about  the  dead 
body.  He  faw  William  Robinfon  riding  upon  a 
grey-nag,  towards  where  the  dead  body  was.  The 
witnefs  was  difcovered  and  brought  out. 

(Here  he  r::ev%-ed  to  the  Court  and  the  Jury  the 
Stocking  which  Mc  Doanell  wore,  when  he  was 
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formerly  wounded  in  the  Leg,  and  he  alfo  flicwed 
the  Coat  which  he  himfelf  wore  on  the  day  of  the 
Murder.) 

More  than  twenty  fliots  had  pafTed  through  his 
Coat.  He  begged  his  life  from  Wm.  Mafterfon,  in 
tie  mofl  moving  terms  he  was  capable  of.  He 
\rzs  told  they  mufl:  bring  him  to  Turlough. 
William  Fulton  was  for  having  him  difpached  in- 
ftantly,  Oh  1  fays  he,  you  were  a  great  man  yef- 
tcrday,  and  pointed  his  blunderbufs  at  the  witnefs* 
The  witnefs  leaped  behind  Cox  to  preferve  him- 
felf. I'hey  brought  him  back  to  '  Furlough.  When 
he  was  difcovered  Simpfon  was  not  there.  James 
Mafterfon  fired  a  fhot  at  him,  which  came  within 
a  few  inches  of  his  face  on  the  day  of  the  twenti- 
eth at  Bally  vara.  He  did  not  fee  Foy  after  he  had 
feen  him  converfe  with  Scotch  Andrew,  until  he 
faw  him  on  his  return  to  Turlough.  Mc  Donnell, 
or  Hipfon,  or  himfelf  had  no  arms,  no/  made  any 
kind  of  rciillance. 

(Here  he  ftiewed  the  cloths  which  were  worn, 
tirat  day,  by  Mc  Donnell.  They  were  much  torn 
by  balls,  and  a  great  eifufion  of  blood  upon  them; 
he  alfo  fbewed  the  faddle  which  his  Mc  DonnelPs 
mare  had  on  that  day,  the  pummel  of  which  was 
perforated  by  a  brace  of  ballj^.) 

He  did  not  fee  Cox  or  Mafterfon  join  the  par- 
ties: but  he  faw  them  over  the  dead  body,  when 
he  was  brought  out  of  the  field,  where  he  had  con- 
cealed himfelf. 

He  zvas  Crofs  examined  by  Mr,  Burke, 

Pat.  Randal  Mc  Donnell  was  confidered  as  a  ve- 
TT  peaceable  man  by  all  people,  except  thofe  whom 

he 
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dal Mc  Donnell  was  indifted  for  (hooting  out  of  a 
blunderbufs  at  George  Robert  Fitzgerald,  and 
lodging  fliots  in  him — but  he  was  acquitted. — It 
was  feven  o'Clock  in  the  morning  when  the  wit- 
nefs  was  brought  down  ;  there  was  a  light  wind. 
— There  were  a  great  number  about  tlie  houfc 
when  the  guard  was  called  out. — The  witnefs  was 
in  great  terror  and  confufion,  he  expeded  death 
from  feven  o'Clock  in  the  morning,  until  two 
o'clock,  when  the  people  came  to  Turlough  with 
Mr.  EUifon. — He  conftantly  looked  out  of  the 
window,  except  once,  when  Fulton  was  going  out 
of  the  room,  that  he  looked  after  him. — The  reafon 
of  his  looking  out  was  to  fee  if  he  had  any  friend 
among  the  guard,  or  whether  any  one  of  them 
looked  like  an  honeft  man.  Philip  Cox  had  no 
gun.  He  believed  John  Cox  was  very  forry  to  have 
leen  him  in  that  condition.  He  was  the  laft  of  the 
guard  when  t'hey  were  drawn  up  before  the  houfe* 
The  guard  were  diftant  from  the  houfe  about  the 
fpace  of  the  breadth  of  the  road.  The  reafon  why 
he  heard  Craig,  and  notFoy,  was,  becaufe  onefpoke 
louder  than  the  other.  He  was  brought  down  im- 
mediately. He  knew  every  one  of  the  prifoners  at 
the  bar.  He  knew  the  faces  of  the  principal  part 
of  the  guard.  He  faw  Foy  afterwards  for  a  part  of 
the  way,  but  afterwards  did  not  fee  him  until  they 
met  again  at  the  houfe  of  Turlough.  The  witnefs 
was  at  the  front  of  the  guard,  and  always  expciSt- 
cd  to  be  fhot,  and  turned  about  conftantly.  VVhen 
he  turned  his  head  back  and  heard  the  fhot ;  he 
heard  a  buftle  and  looked  back,  he  then  heard  a 
fhot,  not  the  refcue  (hot,  but  in  about  two  fcconds 
after  it ;  for  as  foon  as  Andrew  Craig  cried  a  ref- 
cue,** two  fhots  were  difcharged,  "  pop*'  "  pop,'* 
and  then  three  or  four  Ihots  ;  the  fhots  were  dif- 
charged 
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charged  very  nearly  as  clofe  to  each  other,  as  a 
man  could  in  quick  fuccefTion  clap  his  hands. 
When  the  uitnefs  came  over  the  wall.  Cox  and 
Mafterfonftremed  very  forry  fpr  his  fituation.  Ful- 
ton pointed  a  blunderbufs  at  him.  He  faid  he  could 
form  no  belief  whether  the  blunderbufs  was  charg- 
ed or  not  :  but  being  preffed  to  form  a  behef ; 
he  rather  believed  it  was  charged,  for  he  had 
time  to  have  charged  it,  and  fired  it  a  dozen  times, 
in  the  fpace  v/hich  had  paffed  from  the  time  when 
the  witnefs  faw  it  difcharged.  As  the  witnefs  lay 
in  the  ditch,  he  heard  all  the  party  crying,  God 
damn  him  the  vaillain  to  McDonnell,  he  will 
make  his  efcape. 

Second  Witnefs  for  the  Profecutton, 

William  Kelly  examined  by  Mr.  Patterson. 

He  was  appointed  of  the  guard,  on  the  21ft  of 
February,  to  guard  Kipfon,  Mc  Donnell  and  Gal- 
lagher. He  received  inftructions  from  Mr.  Fitzge- 
rald. He  was  defired  to  take  the  prifoner  to  Mr. 
Bollingbroke,  and  to  fire  at  and  fhoot  them  if  a 
refcue  attempted.  He  received  directions  from  An- 
drew Creig  to  the  fame  e^ed.  James  Foy  gave 
no  directions  in  his  prefence — The  party  met  no 
oppofition  from  Gallagher,  Mc  Donnell  or  Hip- 
fon  ;  nor  did  Mc  Donnell,  Gallagher  or  Hipfon 
attempt  to  fly.  About  a  quarter  of  a  mile  from 
Turlough,  the  witnefs  heard  a  fliot,  and  he 
heard  Andrew  Creig  cry  out,  "  A  refcue, 
"  mind  your  prifoners."  Two  fliots  were  then 
fired ;  thefe  two  fliots  wxre  fired  by  Andrew 
Creig  and  John  Fulton,  as  he  believes.  He  does 
not  know  any  other  men  that  fired.   He  does  not 

know 
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know  whether  John  Mc'Muftn  was  of  the  par- 
ty or  not  :  he  faw  two  men  fall  by  the  fhots 
fired,  and  thefe  two  were  Gallagher  and  Hipfon, 
and  Mc'Connell  alfo  v^as  then  certainly  fhot  :  he 
heard  no  Ihots.  fired  buf  two,  but  if  three  or  four 
fliots  were  fired  together,  it  would  be  impoflible  to 
diftinguifh  them.  It  was  from  the  party  lent  by 
Mr.  Fitzgerald  that  all  the  fhots  came — he  faw  Mr, 
Mc'Donnell  after  the  fliots  fired,  and  his  marc 
leaped  about,  and  Mr.  Mc'Donncll  cryed  out, 
murder  !  and  the  mare  carried  Mr.  Mc'Donncll  on 
to  Kilnecarra-bridge — the  witnefs  faw  Mc'Donnell 
afterwards  on  the  bridge  of  Kilnecarra — he  was 
lying  on  one  fide,  and  the  arm  which  was  upper- 
moft  was  whole  :  there  was  a  man  (landing  on  the 
bridge  with  a  hatchet  in  his  hand.  The  witnefs 
knew  very  few  of  the  men  who  were  of  the  guard 
— he  was  a  ftranger — Andrew  had  ordered  him  to 
go  llraight  forward  and  not  to  look  back  at  all. 
When  he  faw  Mc'Donnell  on  the  bridge,  the  wit- 
nefs cried  to  v^cotch  Andrev/,  Ah  murder!  An- 
drew, do  not  hurt  the  gentleman  any  more;"  to 
which  Andrew  replied,  by  fwearing  by  the  mofl 
High,  that  he  would  drive  the  contents  through  his 
foul.  James  Foy  was  not  of  the  guard — John  Cox 
was  not  of  the  guard — James  Mafterfon  was  not  of 
the  guard — Phillip  Cox  was  not  of  the  guard — 
William  Fulton  was  of  the  guard — John  Fulton 
was  of  the  guard — he  believes  David  Saltry  was 
not  of  the  guard,  but  he  might  be  of  it  without 
his  knowledge.  Archibald  Ewing  was  not,  of  his 
feeing^  of  the  guard.  John  Rehemy  and  David 
Simpfodi  were  cf  the  guard. 


S 
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WiiJicfs  for  ihc  Frjj.Lua.::, 

AtuJrczv  Craig  was  called  on  the  t<;bie,  and  Mr. 
Stanly  objecled  to  his  being  admitted  to  give  ref- 
'  rimcny.  He  faid  he  was  forry  it  did  not  fall  to  his 
lot  to  objc^fl  to  this  man's  being  examined  in  an 
earlier  itage  of  the  profecution.  He  did  not  mean 
to  contend,  that  a  perfon  indicled  was  not  a  com- 
petent witnefs  for  the  Crown — but  moft  certainly 
the  admitting  or  not  admitting  approvers  by  the 
old  law  was  a  matter  of  found  difcretion;  and 
there  were  certain  rules  and  principles  which  go- 
verned that  difcretion,  which  ought  now  to  pre- 
vail and  guide  the  difcretion  of  the  Court  in  the 
modern  practice,  of  admitting  or  rejeding  accom- 
plices as  witneiTes  for  the  crown.  It  appeared 
judicially  to  the  court,  that  Andrew  Craig  is  in- 
dicted for  the  murder,  and  that  he  was  the  very 
principal,  who,  with  his  own  hand,  had  commit- 
ted the  murder.  In  the  old  law  of  approvement, 
which  is  cut  of  ufe  though  not  out  of  force,  there 
arc  certain  rules  and  principles  in  admitting  or 
rejecting  perions  offering  themfelves  as  approvers, 
which  Hill  do,  and  muft  prevail,  and  ever  ought 
to  guide  the  difcretion  of  the  Court,  in  admitting 
or  rejecting  a  King's  Evidence.  That  difcretion 
ihouid  be  a  found  difcretion,  regulated  and  go- 
verned by  principles  of  fubftantial  juftice,  legal 
difcernment  and  found  policy.  If  it  is  not  abfo- 
J'jtelv  necefiary  for  the  execution  of  the  law  a- 
gainft  notorious  offenders,  that  accomplices 
fnould  be  adnTiitted  as  vritncfTes,  the  practice  of 

admitting 


# 


(    IJ9  ) 


admitting  them  in  any  cafe  is  liable  to  great  and 
ftrong  objedtions.  The  Jaw  of  approvement  in 
anah)iTV5  to  which  the  modern  pracfticc  of  adjiiit- 
ting  King's  evidence  has  l)een  adopted,  is  fliil  in 
force,  and  is  very  material,  and  ought  to  be  the 
rule  to  guide  the  difcretion  of  rhc  Court,  By 
that  law,  a  perfon  offering  himfelf  to  be  an  Ap- 
prover,  mud  be  one  indicled  of  the  offence,  and 
in  cuftody  on  that  indictment.  He  mufl  cor.fefs 
himfelf  guilty  of  theoflence,  and  defire  to  accufc 
his  accomplices  ;  after  which  the  Court  affigned 
him  a  Coroner,  before  whom  he  made  his  con- 
feffion,  and  after  his  Appeal  was  put  into  form, 
he  was  obliged  to  return  into  Court,  and  repeat 
his  Confeffion  and  if  he  varied  in  a  fingle  cir- 
cumftance,  even  in  the  colour  of  a  horfe^  or  in 
any  trivial  circumflance,  fo  nice  was  the  law, 
that  the  Court  rejecled  him,  and  he  was  cpn- 
demned  to  be  hanged.  So  the  Appellee  had  a 
right  to  make  many  legal  exceptions  to  the  perfon 
of  the  Approver,  and  if  it  appeared  he  was  the 
very  Principal  that  committed  the  facl^  the  Court 
refufed  and  rejecled  him  as  an  Approver.  My 
Lord  Mansfield  lays  it  down  in  the  cafe  of 
the  King  againft  Margaret  Caroline  Rudd,  in 
Cooper's  Reports,  that  the  modern  practice  of 
admitting  accomplices  as  King's  evidences  has 
been  adopted  in  analogy  to  the  old  law  of  Ap- 
provement. And  that  the  fame  rules  and  princi- 
ples prevail  in  the  one  that  did  in  the  other. 
And  therefore  as  it  appears  that  Andrew  Craig, 
who  now  offers  himfelf  as  a  King's  evidence,  was 
the  very  Principal  that  with  his  own  hand  com- 
mitted the  murder,  the  Court  iliould  reject  him ; 
particularly,   as  another  accomplice  had  been 

already 
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already  admitted 'as  a  wicnefs  for  the  Crcun  ; 
and  in  confirmation  of  this  doctrince,  every  acl 
of  irate,  every  royal  proclamation  offering  a  re- 
ward and  pardon  to  accomplices  fur  difcovcry  cf 
their  Partners  in  guilt,  has  an  exprefs  exception 
to  the  perfon  who  actually  commits  the  facc. 

The  Chief  Baron  faid,  the  only  quedion  was, 
"  is  Craig  a  competent  wirneU  or  not  V*  and  there 
is  no  quellion  better  fettled  in  the  books  of 
Crown  Law,  than  that  a  man  fliall  be  a  compe- 
tent witnefs,  notwithllanding  his  being  indicted 
and  arraigned  ;  and  it  has  even  been  doubted, 
whether  he  be  not  competent  after  convidtion^ 
end  till  attainder. 

Mr.  Baron  Fo-ix;er, — It  is  no  doubt  a  great  objec- 
tion to  the  credit  of  Andrew  Craig:  that  ne  has  been 
indicted  for  the  fame  offence,  b'jc  he  has  been  re- 
ceived as  a  witncfs  yeflerday,  and  unlefs  the 
Court  wiil  try  him  upon  the  indiclment  againfl: 
him,  and  which  he  (the  Baron)  afrer  his  having 
been  received  as  an  evidence,  would  certainly  no: 
confent  to;  he  cculd  fureiy  refufe  to  heir  his 
teftimony.  Clearly  ic  was  a  firc»ng  objct5tion  to 
his  credit,  and  that  will  be  eilabiifhed  by  the 
nature  of  his  teftimony,  and  how  far  it  is  corro- 
borated by  other  evidence. 

The  Court  then  over-ruled  the  objection,  and 
Andrrjj,  ^raig  was  examined  by  Mr.  Dal^, 

He  vras  employed  by  Mr.  Fitzgerald  to  go 
along  with  the  men  the  day  Mg.  Donneli,  Hipfon, 
and  Gallagher  '^•:t:z  taken  from  the  Houle  of 
■  Turi(>u<ih 
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Turlough  towards  Mr.  Bolingbroke's.  He  be- 
Jievecl  David  Simpfon  had  arms,  he  was  fure  he 
had  ;  John  Fulton  had  arms,  William  Fulton 
had  arms,  John  Rehenny  had  arms,  Archibald 
Ewing  had  arms,  Michael  Berny  had  arms. 
Berny  joined  them  at  the  Shoemaker's  houfe. 
He  could  not  take  upon  him  to  fwear,  whether 
Wallace  Kelly  was  there  or  not.  Berney  joined 
them,  but  was  not  prefent  at  any  fliot,  but  the 
one  fhot  fired  by  the  witnefs  himfelf. 

[Here  Mr.  Gallagher  interrupted  and  faid,  Mc. 
Brue  was  not  upon  the  guard,  and  the  Chief  Bar o» 
on  referring  to  his  notes,  found  his  name,  as 
mentioned  by  Gallagher,  and  told  him  fo.  And 
Gallagher  faid,  that  if  he  did  mention  him,  as 
being  upon  the  guard,  it  was  a  miflake;  for  what 
he  intended  to  have  faid  was,  only  that  he  knew 
Mc.  Brue  5  but  that  he  was  not  upon  the 
guard.] 

Craig  then  went  on  with  his  evidence. 

Foy  was  not  there:  there  was  a  mcfTage  deliver- 
ed to  him  by  Foy  fliortly  after  his  leaving  the 
houfe  at  Turlough ;  but  be  was  not  of  the  guard. 
The  meflage  delivered  by  Foy  was,  that  he 
(the  witnefs)  had  lail  night  made  a  motion  to  fave 
Andrew  Gallagher,  but  it  mufh  nor  be.  There 
were  three  guns  prefented  at  him,  when  Mc 
Donnell  faced  the  guard  ;  but  he  cannot  fay  by 
whom,  but  to  the  bell  of  his  recolleclion,  Fulton 
was  one  of  them.  The  witnefs  gave  the  word  a 
re/cue  !  immediately  after  the  refcue  fhot. 

Hi 


(   142  ) 


He  was  crcfs  examiued  by  Mr.  Stanly, 

He  lived  with  Mr.  Fitzgerald  three  quarters  of 
a  year  inl  urlough,  all  the  party  were  neighbourb 
wituin  a  mile,  and  a  mile  and  half  ofTurlough, 
He  received  orders  from  Mr.  Fitzgerald  to  bring 
in  the  people  of  the  villages  ;  he  brought  as 
many  as  he  could  bring  ;  he  could  not  tell  how 
many  ;  he  knew  John  Fulton,  becaufe  he  had 
brought  him  with  him  to  Chancery  Hail.  He  was 
fure  Simpfon  had  arms.  When  he  made  ufe  of 
the  words  he  believes"  in  his  direcl  teftimony, 
and  not  the  words  he  was  fure/*  He  thought 
they  were  the  fame  fentiments.  Maderfon  he 
knew  to  be  a  carpenter,  and  he  believed  if  he  was 

there  he    muft  have   feen   him.  The  wit- 

nefs  was  in  the  rear,  the  firfl  fhot  v/as  from  the 
infide  of  the  wall.  It  was  hard  for  him  to 
mind  what  was  done  for  it  was  a  horrid  thing  to 
fee  a  man  murthered,  he  cannot  tell  the  name  of 
the  man  who  fired  the  firfl  fhot,  but  he  believes 
it  was  Nelly  or  Lelly.  He  was  terrified  much 
when  he  heard  the  ftrll  three  /hots.  He  was  fure 
Mc»  Mullen  fired  the  next  ihot,  becaufe  he  was 
looking  at  him  when  he  fired  it,  it  was  Mullen's 
Ihot  that  put  him  in  that  ftate  of  terror ;  INIullen's 
ihot  was  the  firfl:  fhot  fiped  by  the  guard  after  the 
rfjcue  Ihot  was  fired.  The  third  Ihot  that  was  fired 
was  Chambers's.  'He  did  expe(fl:  chat  things 
would  be  better  with  him  than  if  he  had  not  giv- 
en this  evidence.  He  did  not  knov/ whether  he 
fhould  get  a  pardon  or  not.  He  had  been  told 
by  common  people  that  be  would  be  faved  by 

what 
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what  he  would  fay,  but  he  had  not  been  told  fo  by 
people  of  any  confequence.  William  Robinfon 
was  not  on  the  guard. 

To  a  QneH-ion  afked  by  one  of  the  jurors. 

He  anfvvered  that  Berney  came  only  from  the 
fhocmakers  to  the  bridge,  but  he  had  a  gun  in 
his  hand.  He  believed  Saltry  was  not  upon  the 
guard. 

Here  Gallagher  interrupted,  and  faid  he  knew 
that  Saltry  was  there,  for  he  knew  his  voice,  and 
heard  him  fpeak  when  he  was  hiding,  and  fo  he 
had  given  evidence  yederday,  Craig  in  continu- 
ance faid  he  was  not  of  the  guard  which  he  had 
chofen,  nor  of  it  when  they  left  Turlough,  but 
he  might  have  heen  of  the  guard  without  his  (the 
witnelFes)  knowledge.  The  guard  returned  to 
Turlough,  and  he^  the  witnefs,  was  the  lad  of 
the  guard  but  two  or  three.  He  told  the  guard 
that  Mr.  Brecknock  had  pointed  out  a  law 
whereby  it  was  declared,  That  it  was  lawful  to 
fhoot  perfons  attempted  to  be  refcued,  and  that 
they  were  to  fhoot  the  prifoners  Bead !  Dead  I 
by  his  mafters  dircdions. 

Here  Simp/on  begged  leave  to  afk  the  witnefs  a 
queftion,  to  which  Craig  anfwered,  that  he  (Simp- 
fon)  was  not  in  the  plot,  and  that  he  did  not  know 
anything  but  that  it  was  a  real  refcue.  John  Ful- 
ton, Chambers,  Mullen,  and  himfclf  were  only 
in  the  fecret  j  William  Fulton  was  not  in  the  fe- 
cret,  nor  did  he  fire  any  fhot  to  the  witnefleg 
knowledge  ;  the  witnefs  knew  that  Mr.  Fitzge- 
rald would  notlct  William  Fulton  into  the  fecret : 

There 
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There  were  none  ;  ,  court  who  \. :n  the  Iccr 
except  John  Fuitc  n. 


Fourth  ivitncfs  ;;;  behalf  cf  t':j  Profecution. 


Rev.  Thcrr.as  Tbc:^:fj::i  cxamincvi  by  Mr.  Attor- 
ney  General^  he  knew  Andrew  Craig  to  have  made 
confcfnon — there  were  no  prcmifes  madetohivr.. 
He  had  heard  him  m^ke  a  verbal  confefTion  to 
witnefs  as  a  clergyman.  His  ^vritten  confefiion  was 
voluntary.  There  rjvere  never  any  hopes  of  life 
given  to  him.  On  the  contrary  he  recollected  going 
to  tell  him  from  Mr.  Cuff,  that  he  did  not  hold 
out  any  promifes  of  pardon  to  him.  That  he  had 
applied  to  the  Attorney  General  and  that  the  At- 
torney General  hiad  directed  him  to  prepare  Craig 
for  death.  He  exhorted  Craig  to  pray,  and  he  never 
made  any  variance  from  the  confcffion  that  he  firlt 
made  to  the  witnefs. 


He  was  crc/s  examined  ly  Mr,  Burke. 

He  faid  it  was  his  duty  as  a  clergyman  to  at- 
tend upon  him. 

The  Rev.  Thomas  Ellijcn  examined  by  Mr.  O'Hara. 

He  had  taken  a  confeHion  of  Andrew  Craig's 
fome  little  time  before  the  lail  affize.  The  gaoler 
had  told  him  that  Craig  willied  to  fee  him,  Mr. 
Cuff,  and  James  Browne  ;  and  that  he  had  fomc- 

thing 
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thing  to  tell  them,  but  he  would  tell  nothing 'till 
they  were  all  prefent.  He  nnadc  a  confefTion  after- 
wards before  ihefe  gentlemen.  The  witnefs  fince 
took  his  information.  The  information  and  con- 
fefTion  correfponded  with  the  evidence  given  by 
Craig  upon  the  table  yefterday. 

Here  the  Profecution  was  clofed. 

On  behalf  of  the  Prifoners,  the  firft  witnefs  pro- 
duced was  James  Renchy. 

Who  was  examined  by  Mr.  Burke. 

On  the  21(1  of  February  the  prifoner  Renchy 
was  in  his  houfe  at  Curbrack.  The  witnefs  is  his 
father.  He  Renchy  lay  the  night  before  at  Tur- 
l-ough,  he  came  home  about  fun  rife,  and  remain- 
ed at  home  until  the  news  came  that  three  men 
were  killed.  One  William  Stoops  told  them 
that  Jemmy  was  fhor,  and  the  prifoner  faid 
*^  would  he  (lay  at  home  and  Jemmy  fhot/'  and 
he  did  not  quit  Curbrack  until  after  the  account 
of  the  murder. 

The  fecond  witnefs  in   behalf  of  the  Prifoner 
was  James  Kelly.    Examined  by  Mr,  Owen. 

He  is  father  to  Wallace  Kelly.  Helaft  lived  on 
Mr.  Fitzgerald's  Kftate,  but  now  lives  at  Caftk- 
bar.  He  faw  his  fon  in  his  own  houfe  the  morning 
Mr.  Mc.  Donnell  was  killed.  His  fon  and  he  were 
near  ihc  bridge  at  Turlough,  between  the  bridge 
and  Mr.  Fitzgerald's  houfe  when  the  firft  and  laft 
of  the  guns  were  fired. 

.  Here  the  Defence  clofed. 
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The  Chief  Baron  then  charged  the  Jury,  and 
obferved,  that  the  cafes  of  the  prifoners  charged 
in  the  indidlment  flood  on  very  different  grounds. 
James  Foy,  John  Cox,  James  Maflrerfon,  Da- 
vid Saltry,  Philip  Cox,   John  Berney,  Hum- 
phrey  George,    Michael    Bruen,  or  William 
Robinfon,  did  not  appear  to   have   been  of 
tftie  guard  at  the  time  the  deceafed  were  killed, 
nor  to  have  condudled  them  on  their  way  ; 
and  therefore  it  was  but  reafonable  to  fuppofethac 
they  declined  to  a£t  in  obedience  to  the  directions 
given  them  to  fhoot  their  prifoners  in  cafe  of  a 
refcue  ;  and  if  the  Jury  were  of  that  opinion  they 
ought  to  acquit  them.    James  Foy,  was  perhaps 
guilty  of  another  offence,  but  not  of  that  laid  in 
the  indictment.    But  as  for  John  Fulton,  he  was 
proved  by  three  witnefies  not  only  to  have  been  of 
the  guard  at  the  time  when  they  fired  on  their  pri- 
foners, but  he  was  alfo  proved  by  two  witnefies  to 
have  been  one  of  thofevvho  fired,  and  by  one  wit- 
nefs  to  have  been  privy  to  the  fecret  that  the  ref- 
cue was  only  a  pretence  ;  fo  that  if  the  Jury  be- 
lieved the  witnefies  they  ought  to  find  him  guilty. 
David  Simpfon  was  proved  by  three  witnefies  to 
have  been  of  the  guard  when  they  fired  on  their 
prifoners,  and  by  two  to  have  been  one  of  thofe 
who  fired.    Archibald  Newing,  and  John  Rehen- 
ny  vvere  proved  by  two  witnefTes,   and  Wallace 
Kelly  by  one,  to  have  been  of  the  guard  at  the 
time  of  firing,  but  it  did  not  appear  that  they, 
or  any  of  them  joined  in  the  firing — However  he 
conceived  the  law  to  be,  that  when  a  number  of 
perfons  enter  into  an  unlawful  defign,  and  com- 
bine together  to  execute  it,  the  fhot,  or  flroke  of 
one,  is  the  fhot  or  flroke  of  all.    There  was  alia 
another  Legal  Confidcration  to  be  attended  to, 
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and  that  was,  that  fuppofing  the  deceafcd  to  have 
been  arrefted  under  Lawful  procefs,  and  an  at- 
tempt aiade  to  rcfcue,  but  without  effedl,  and 
without  any  refiftance  on  their  own  part,  or  any 
attempt  to  cfcape  and  no  neceffity  fliewn  for  the 
killing,  there  could  be  no  doubt,  that  in  point  of 
Law,  that  killing  was  murder- 
It  had  appeared  indeed  that  fomc  of  thefe  men 
were  ignorant  whether  there  was  a  real  attempt  to 
refcue  ;  but  the  whole  party  had  received  dire6li- 
ons  in  cafe  a  refcue  was  attempted,  to  kill  their 
prifoners  at  all  events,  and  they  purfued  thefe 
directions  in  a  manner  which  (hewed  a  determin- 
ed purpofe  to  execute  their  horrid  commifiion, 
whether  there  was  any  neceflity  for  it,  or  not. — 
They  might  perhaps  be  deluded  with  a  belief  that 
it  was  lawful  to  do  fo  ;  but  in  his  apprehenfioa 
that  was  not  fufiicient  to  juftify  or  excufe  them  in 
the  eye  of  the  law,  of  which  every  man  is  pre- 
fumed  to  be  conufarit.  It  might  weigh  with  his 
brother  and  himfelf  to  lay  the  fituation  of  thofe 
deluded  inftruments  of  another  man's  cruelty 
and  artifice  before  Government,  but  would  not 
juftify  the  Jury  in  acquitting  them. 

As  to  two  of  them,  Wallace  Kelly  and  Rehenny, 
the  two  ftories  are  fo  like,  that  they  cannot  be 
eafily  reconciled  to  belief.  If,  however,  the  Ju- 
ry did  believe  the  teftimony  of  their  witnefTes, 
in  contradidion  to  that  of  the  witnefles  for  the 
Crown,  they  muft  acquit  them.  If  not  they 
muft  find  them  guilty. 
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Baron  Power,  The  nature  of  the  queftion  nov/ 
for  the  confideration  of  the  Jury,  rnade  it  necefTary, 
he  faid,  to  repeat  what  the  law  was,  that  an  opinion 
may  not  circulate  (and  which  he  was  forry  to  hear 
had  circulated)  that  wherever  an  attempt  was  made 
to  refcue  any  perfons  in  cuftody,  thofe  who  have  the 
cuftody  of  fuch  prifoners  may  kill  them  ;  adding, 
that  by  ftating  what  the  law  was,  men  would  ahb  fee 
wbat  the  law  was  not. 

He  obferved  firfl:,  in  every  charge  of  murder  the 
fad .  of  killing  being  once  proved,  every  circum- 
ilance  tending  to  juftify,  allevi^aie,  or  excufe,  muil 
be  proved  on  the  part  of  the  prifontr,  unleis  it  arifes 
from  the  evidence  fworn  on  the  part  of  ihe  crown, 
the  law  implying  malice,  unlefs  the  contrary  ap- 
peared. 

That  Hipfon  and  M'Donnell  were  killed  by  the 
party  fent  to  condud  them,  was  a  fad  not  denied. 
The  queftion  then  was,  whether  there  appeared  fuffi- 
cient  matter  loj^^;/)',  or  alleviate  that  homi- 

cide. 

Warrants  againft  M'Donnell,  Hipfon  and  Gallagher, 
for  criminal  offences,  and  an  attempt  made  to  refcue 
the  perfons  in  cuftody,  under  thofe  warrants  were  the 
ground  and  foundation  of  the  juftification.  (Here  the 
Baron  ftated  thofe  rules  and  principles  of  law  menti- 
oned by  him  on  the  trial  of  Mr.  Fitzgerald.)  adding, 
It  would  be  extraordinary  indeed,  if  what  was  con- 
tended for  was  the  law  of  any  civilized  ftate — that 
where  a  refcue  was  attempted,  even  without  the 
knowledge  of  thofe  in  cuftody,  it  was  lawful  to  kill 
the  prifoners.  An  apparent  necellity  for  committing 
the  homicide  muft  in  every  cafe  appear,  oiheiwife 
an  attempt  to  refcue  would  beno  juftiScation ;  it  was 
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obvious,  he  fn id,  that  fuch  an  attempt  may  be  made 
ufe  of  as  ail  artful,  malicious  device,  to  kill  the  pri- 
foners. 

Two  queftions^-were  proper,  he  f^d,  for  the  con- 
fideration  of  the  Jury  : 

Firfl.  Was  there  any  attempt  to  refcue  ? 

Secondly.  Have  we  here  any  evidence  of  fuch  nn 
apparent,  abfolute  necefiity^^as  he  had  dated,  whe- 
xhct  the  prifoners  could  not  have  been  conveyed 
before  a  mai^iftrate,  or  to  gaol,  without  committing 
the  homicide  ?  If.  they  could  then,  notwithftanding 
liiC  attempt  to  refcue,  it  v/ill  be  murder  :  The  quef- 
tion  of  hdi  then  was  reduced  to  this  confideration, 
— Could  twenty  armed  men  carry  three  unarmed 
men  to  gaol,  notwithftanding  one  ftiot  fired  at  the 
rear  of  the  guard,  or,  notwithftanding  (v/hat  ap- 
peared the  day  before  in  evidence)  that  twelve  men 
from  behind  a  wall  had  fired  twelve  fhots,  wit^h 
out  making  any  other  attempt  to  refcue  the  prifon- 
ers ?  Upon  fuch  a  queftion,  he  faid,  little  difficulty 
could  remain  in  the  minds  of  the  Jury ;  it  was, 
however,  a  queftion  of  fadl  proper  for  their  con* 
fideration,  and  to  them  he  left  it,  with  thofe  ob- 
fervations  he  had  already  made. 

He  then  mentioned  particularly  the  names  of  thofe 
in  the  bill  of  indi(^ment,  againft  whom  no  evidence 
had  been  adduced,  and  thofe  againft  whom  the  evi- 
dence, if  deferving  credit,  was  fufficicnt,  in  point 
of  law,  to  fupport  the  bill  of  indidment ;  obferving, 
that  on  the  credit  due  to  the  feveral  witneffes,  the  guilt 
or  innocence  of  thofe  fworn  againft  muft  depend — 
that-as  to  thofe  who  were  proved  to  be  prefent,  aiding 
and  allifting  the  ad  of  him  who  fired,  was  the  acl  of 
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all,adually  or  virtually  prefent,  and  upon  the  whofe, 
if  they  did  believe  that  thofe  v^ho  were  fworn  againft, 
did  fire  at  M'Donnell  and  Hipfon,  and  that  the 
others  (whofe  names  he  repeated)  were  prefent  aid- 
ing and  affifting,  the  Jury  fhould  find  them  guilty, 
otherwife  their  verdidt  fhould  be  Not  Guilty. 

The  Jury  withdrew,  and  in  about  twenty  minutes 
btought  in  their  verdidt. 

John  Fulton,  guilty 
James  Mafterfon,  not  guilty 
John  Cox,  not  guilty 
David  Saltry,  not  guilty 
James  Foy,  not  guilty 
William  Fulton,  guilty 
Philip  Cox,  not  guilty 
Archibold  Newing,  ^«///_y 
John  Berney,  not  guilty 
Humphrey  George,  not  guilty 
Michael  Bruen,  not  guilty 
John  Rehenny,  guilty 
William  Robinfon,  not  guilty 
Wallace  Kelly,  not  guilty 
David  Simpfon,  guilty 


Vv^hile  the  Jury  were  out  confidering  this  verdid  ; 
the  Chief  Baron  faid,  as  it  got  fo  near  Sunday,  that 
he  thought  it  both  proper  and  humane  to  pafs  over 
that  day,  and,  as  the  law  in  England,  though  not 
the  law  here,  gave  to  mucderers  that  day,  in  imitati- 
on of  it  to  forbear  pronouncing  fentence  on  Mr, 
Fitzgerald  till  Monday, 

Mr. 
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Mr.  /Ittorney  General  faid,  in  truth,  he  was  well 
content  that  it  fliould  be  fo.  But  he  underftood  that 
there  was  a  motion  to  be  made  in  arreft  of  judg- 
ment. If  that  motion  were  at  all  to-be  made,  ic 
mud  arife  from  defedts  upon  the  record,  which  could 
as  well  be  (liewn  in  five  minutes  as  in  five  years; 
and  the  only  advantage  that  he  wifhed  to  reap,  was 
not  to  hear  a  long  fpeech ;  for  the  more  time  there 
were  given,  the  longer  the  fpeech,  but  not  the  better 
the  argument ;  for  a  good  legal  mind  could  foon  pro- 
duce a  good  legal  argument. 

Mr.  Burke  faid,  that  he  did  not  fee  any  defed  on 
the  indidment ;  hwt  Mx.  Stanley  had  told  him  that 
he  did  ;  and  he  hoped  the  court  would  give  the  gen- 
tlemen on  that  fide  time  to  confult  together. 

The  Chief  Baron  requefled  that  Mr.  Stanley^  who 
was  out  of  Court,  might  be  fent  for,  and  he  having 
come  in,  then  defired  him  to  acquaint  the  court 
if  he  had  any  motion  to  make  in  arreft  of  judg- 
ment, in  the  cafe  of  Mr.  Fitzgerald. 

Mr.  Stanley  prayed  time  to  confider  the  queftion ; 
and 

Mr.  Attorney  General  alked  Mr.  Stanley^  as  a  mo- 
tion in  Arreft  of  Judgment  muft  arife  from  Error  in 
the  Record,  whether  he  had  not  better  have  the  in- 
didment  read,  as  pollibly  he  never  had  heard  it,  or 
eife  had  forgotten  it. 

The  Indidment  was  then  read. 

Mr.  Attorney  General  then  dcfired  Mr.  Stanley 
would  ftate  what  objedions  he  had  to  the  indid- 
m^nt. 

Mr. 
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Mr.  S/anley  declared,  he  did  not  hr^ld  himfelf 
bound,  in  that  ftage  of  the  bufiners,  to  tell  the  At- 
torney whether  he  had  any  objedion  or  not  to  the 
indictment,  as  he  had  already  experienced  that  the 
Attorney  General  was  neither  difpoied  to  grant  Mr. 
Fitzgerald  any  favour,  or  to  adl  with  that  candor 
and  humanity  that  would  have  done  honour  to  his 
ftation  —  a  charader  that  his  predeceffors  in  office 
had  been  fo  zealous  to  acquire,  that  he  challenged 
him  to  fhew  a  fmgle  inftance  fince  the  revolution, 
when  an  Attorney  General  had  refufed  or  v/ithheld 
his  cGJifenty  to  extend  a  liberal  and  a  legal  indulgence 
to  a  pri Toner  in  a  capital  cafe,  as  had  been  done  by 
the  Attorney  General  at  the  commencement  of  the 
trial.  But,  he  thanked  God,  it  was  not  necefTary 
for  him  to  a(k  the  Attorney  GeneraFs  leave  to  make 
a  motion  in  arreft  of  Judgment.  If,  upon  confide- 
ration,  the  cafe  would  admit  of  it,  happy  it  was  for 
his  unfortunate  client,  and  happy  it  was  for  him,  that 
he  coiild  have  recourfe  to  Judges  who  had  wifdom 
enough  to  comprehend,  and  power  enough  to  ex- 
tend, thofe  advantages  which  the  nicety  and  caution 
of  the  law  provide  in  cafes  of  life,  without  the  con- 
Jhit  of  his  Majefty's  Attorney  General. 

Mr.  Stanley  dien  told  the  Court,  that  he  did  not 
think  it  necelTary  for  him  at  that  time  to  ftate  whe- 
ther he  had  or  had  not  any  obje6lions  to  make  in 
arrefl  of  Judgment;  for  he  would  undertake  to 
fhew  that,  if  Mr.  Fitzgerald  was  then  (landing  at 
the  bar,  and  that  the  indidment  was  the  moft  per- 
feci  one  that  ever  v/as  drawn  by  the  hand  of  a  law- 
yer, that  the  Court  could  not  pafs  fentence  on  Mr. 
Fitzgerald,  and  he  would  ftate  his  reafons.  It  had 
been  iliid  by  Mr.  Attorney  General,  that  Mr.  Fitz- 
gerald  w?.ived  the  benefit  of  the  law,  and  confented 
to  be  tried  before  the  principals  j  and  that  though  in 
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sreneral  either  a  derivative  traitor,  or  an  accefiary  in 
felony,  (hall  not  be  tried  till  the  principal  is  convidt- 
cd,  yet  he  may  confent  to  put  himfelf  upon  his  trial 
if  he  chufes.  He  admitted  Mr.  Attorney  General's 
Law,  if  the  acceffary  exprefsly  confents  to  be  tried 
firft — but  he  denied  the  fadt.  Mr.  Fitzgerald  never 
confented  to  be  tried  firft ;  but  if  he  did,  the  court 
would  find  it  laid  down,  i  Hal.  623.  that  though  the 
acceffary  in  felony,  or  the  accefforial  traitor  in  treafon, 
docs  confent  to  be  tried  before  his  principal,  yer, 
fays  Lord  Hale,  if  he  be  convicted,  it  is  neceffary  to 
refpite  Judgment  againft  him  till  the  principal  be 
convidted  and  attainted  ;  for,  if  the  principal  be  af- 
terwards acquitted,  the  convidlion  of  the  acceffary 
is  void,  and  no  Judgment  can  be  paffed  upon  him; 
fo,  if  the  principal  is  outlawed,  and  thereupon  the 
acceffary  is  tried  and  convicted,  if  the  principal  af- 
terwards reverfes  the  outlawry,  and  pleads  over  and 
is  acquitted,  the  covidion  of  the  acceffary  is  reverf- 
td.  The  derivative  accefforial  traitor  is  intitled  to 
the  very  fame  advantages  that  the  man  acceffary  in 
felony  is  ;  and^  upon  this  principle,  it  was  mod  clear 
that  .no  judgment  could  now  be  paffed  againft  Mr. 
Fitzgerald. 

The  Chief  Baron  then  faid  to  Mr.  Stanley^  fince 
that  was  his  objedion,  he  had  better  wait  until  the 
Jury  had  returned  with  their  verdidt. 

Mr.  Baron  Power. _  A^id,  he  meant  to  give  no  opi- 
nion ;  but,  being  always  of  opinion  that  it  was 
eafier  to  obviate  beforehand  an  objedion  than  anfwer 
it  afterwards,  in  order  to  have  .put  an  end  to  the 
queftion,  he  had  wifhed  to  have  had  a  juror  with- 
drawn. 

The  Chief  Baron  faid,  he  had  wifhed  fo  for  the 
fame  reafon. 
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The  Jury  then  returned  with  their  verdid  againfl: 
the  principals  and  Mr.  Stanley  begged  time  till 
Monday  to  confider  whether  any  motion  could  be 
made  in  Arreft  of  Judgment. 

The  Court  faid,  God  forbid,  that  they  fhould  feel 
any  inconvenience,  or  refufe  to  grant  him  any  rea- 
fcnable  time  he  might  defire  ;  but  they  begged  him 
to  confider  well  of  his  motion,  and  to  remember  - 
that  it  muft  be  made  in  the  prefence  of  Mr.  Fitz- 
gerald. If,  however,  he  perfifted  in  it,  it  was  their 
duty  to  attend  to,  and  they  muft  and  would  hear  his 
motion. 

Adjourned  to  Monday. 


1  HE  Court  met  purfuant  to  adjournment.  Ti- 
mothy Brecknock  was  brought  to  the  bar,  and  tried 
upon  the  fame  indidtment  upon  which  Mr.  Fitzge- 
rald had  been  convifted.    Mr.  Brecknock  applied 
-   to  the  Court,  and  begged  leave  before  his  trial  to  pray 
to  his  Heavenly  Judge  for  about  two  minutes.  He 
accordingly  fell  upon  his  knees,  and  remained  in 
filence  for  fome  time.    When  he  was  defired  by  the 
Clerk  of  the  Crown  to  look  to  his  challenges,  he 
allied,  "  How  it  was  pofTible  for  him,  an  alien  born, 
,  "  to  make  exceptions  to  perfons,  according  to  con- 
fanguinity>  up  to  the  5th  degree;  but  he  would 
'*  make  a  general  challenge  of  all  the  inhabitants  of 
"  Caftlebar,  all  of  the  name  of  M'Donnell,  and,  he 
**  believed,  all  of  the  name  of  Higgins." 


Monday,  June  12. 
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The  following  gentlemen  were  fworn  on  the  Petit 
Jury,  viz. 

James  Browne  of  Browne-Hall,  Efq.  . 
Thomas  Samuel  Lindfey  of  Milford,  Efq. 
John  Knox  of  Bailina,  Efq. 
Peter  Lynch  of  Cafllecarra,  Efq. 
Thomas  Lindfey,  Jun.  of  Hollimount,  Efq» 
George  Jackfon  of  Profped,  Efq. 
Smyth  Steel  of  Foxford,  Efq. 
James  Gildea  of  Crofslough,  Efq. 
John  Ormfby  of  Ballinamore,  Efq. 
Thomas  Eilwood  of  Caftletown,  Efq. 
John.  Nolan  of  Loughboy,  Efq.  and 
Patrick  French  of  Ballykinneave,  Efq. 

Mr.  Brecknock  then  addrefled  the  Court;  and 
faid,  he  believed,  it  was  in  his  Lordfliip's  recollec- 
tion that  he  had  formerly  claimed  a  Medietas  Linguae 
Jury;  that  he  did  not  mean  to  mention  or  name  the 
ftatutes  of  Edward,  nor  that  of  Henry  the  6th,  but 
he  meant  that  older  law  of  Athelftan,  called,  Pap< 
inter  popnlum  Regem* 

ThtLord  Chief  Baron.  "  Mr.  Brecknock,  this  is 
walling  time*  It  was  formerly  alTerted  by  you,  that 
Scotfmen,  before  the  union,  had  a  right  to  a  trial  per 
Medietatetn  Linguae-^iht  fadt  was  not  fo;  and  fmce 
the  union  the  practice  uniformly  has  been  otherwife  : 
the  people  of  Ireland  and  England  fpealc  one  tongue, 
have  one  common  language,  and  are  governed  by 
one  common  Sovereign  ;  and  let  it  not  go  abroad, 
that  Englifhmen  are  confidered  as  aliens  in  this  king- 
dom. Englifhmen  inherit  in  Ireland,  and,  vice  verfa^ 
Irifhmen  in  England.  Both  countries  have  the  fame 
laws,  the  fame  conftitution,  and  the  fame  happy 
government.'* 

The 
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The  Court  having  thus  over-ruled  this  point,  Mr. 
Brecknock  claimed  as  his  right  the  infpeclion  of  the 
bill  of  indi<5\ment,  that  he  might  know  whether  it 
was  found  by  twelve  jurors  or  not;  for  if  there  were 
not  twelve  jurofs  to  the  finding,  the  whole  was 
over. 

^  The  Chief  Baron  then  informed  him,  that  the 
bill  bore  the  name  of  the  foreman,  figned  for  him- 
lelf  and  fellow-jurors,  and  that  was  fuScient.— 

Mr.  Brecknock  faid,  Hawkins  fays  not. 

Mr.  Attorney  General  then  ftated  the  evidence, 
and  called  Andrew  Gallagher,  who  was  the  fird  wit- 
nefs  in  fiipport  of  the  profecuticn.  He  was  taken 
on  the  20t:h  of  February,  and  carried  prifoner  to 
Turlough,  where  he  was  detained  that  night,  he  could 
diftingnifh  Mr.  Brecknock's  .voice.  In  the  morning 
he  obferved  a  guard  with  arms.  He  faw  Mr.  Breck- 
nock and  Mr.  Fitzgerald  at  the  door  in  Turlough- 
Houfe;  they  firft  fpoke  together  in  French,  or  in  fome 
language  which  the  witneCs  did  not  underliand.  Mr. 
Fitzgerald  called  over  Foy  and  Andrew  Craig,  in 
Brecknock's  prefence,  and  ordered  them  to  move 
the  guard  higher  up,  and  to  tell  them  in  cafe  of  a 
refcue  to  fhoot  their  prifoners.  He  heard  Mr.  Fitz- 
gerald fay,  when  Scotch  Andrew  went  to  the  guard, 
*'  Ha  1  we  fhall  foon  get  rid  of  them  now.'*  *'  Oh !  fays 
Mr.  Brecknock,"  that's  w^ell,  we  fhall  then  be  eafy 
indeed."  M'Donnell  and  Hipfon  are  dead.  Hipfon 
was  fhot  by  part  of  the  guard  from  the  Houfe  at 
Turlough,  he  was  fhot  from  the  rear.  The  witnefs 
bimfelf  wa§  wounded;  he  was  brought  back  to  Tur* 
lough,  Mr.  Brecknock  told  him,  the  witnefs,  in  Mr. 
Fitzgeru'ltj's  houfe,  that  he  would  be  punimed  for  fo 
heinous  a  circumftance  as  a  refcue. 
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Mr.  Brecknock  fald,  from  what  had  fallen  from 
Mr.  Gallagher,  his  teftimony  ought  not  to  be  receiv- 
ed; for  it  did  appear  in  two  manners,  that  he  had 
fled  from  juftice — Ore  tenus  \  and  the  court  had  a 
record  of  his  convidion  upon  that  flight. 

The  Chief  Baron  begged  of  Mr.  Brecknock  to 
defert  fuch  idle  babble,  and  to  commit  himfelf 
lo  his  council. 

He  was  then  cr of s- examined  by  Mr.  Owen. 

He  cannot  fpeak  French;  but  from  hearing  it 
fpoken  by  others,  he  believed  the  language  in  which 
Mr.  Fitzgerald  and  Mr.  Brecknock  fpoke  to  be 
French.  He  faw  no  aflent  given  by  Mr.  Brecknock 
.to  Mr.  Fitzgerald's  propofals;  but  he  heard  Mr. 
Fitzgerald  fay,'*  Ha!  we  fhall  foon  get  rid  of  them 
now;"  and  Mr. Brecknock  reply,'*  O!  that  is  well,  we 
fhall  then  be  ealy  indeed ;  and  the  words,  we'll  be 
eafy  indeed  were  not  coupled,  with  other  words.  Mr. 
Fitzgerald  does  fpeak  in  a  low  voice,  but  the  witnefs 
has  heard  him  fpeak  as  loud  as  any  man.  As  to  Mr. 
-Brecl^nock,  the  Court  had  heard  him  jufl:  then,  and 
.eould  tell  whether  he  fpoke  loud  or  not.  Mr. 
Fitzgerald  and  Mr.  Brecknock  were  in  the 
room  together  when  the  witnefs  was  brought  back 
to  the  houfe  of  Turlough.  Mr.  Fitzgerald  wrote 
foveral  notes,  and  received  feveral  notes,  and  he 
fhewed  them  all  to  Mr.  Brecknock.  They  fpoke 
together  in  a  foreign  language. 

Mr.  Brecknock  fuggefl:ed,  that  the  flatute  of  die 
loth  of  Henry  the  7ih  was  a  mere  temporary  ad; 
and  would  their  lordlliips,  after  an  interval  of  near 
two  hundred  and  ninety  one  years,  wrcft  it  to  the 
prefent  purpofe  } 

The 
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I'be  Second  witnefs  for  the  Crown.    Andrew  Craig 
examined  by  Mr.  Patterfon. 

Remembered  the  morning  M'Donnell  and  Hipfpn 
were  (hot,  he  faw  Mr.  Brecknock  bringing  a  book 
into  the  fmall  room  to  Mr.  Fitzgerald;  he  laid  it 
on  a  table  or  chair,  and  pointed  with  his  finger,  and 
i'aid  "  there  is  the  place  you  want."  There  was  no 
paflage  read  in  Brecknock's  prefence.  Mr.  Fitzge- 
rald called  the  Book  an  a6t  of  parliament,  and  read, 
or  feemed  to  read,  that  it  was  lawful  to  fhoot  a  per- 
fon  charged  with  felony,  if  he  attempted  a  refcue. 
He  faw  Mr.  Brecknock  about  the  houfe,  and  at  the 
door  that  morning,  and  talking  with  Mr.  Fitzge- 
rald, but  he  does  not  know  about  what  they  were 
talking.  Mr.  Fitzgerald's  orders  to  the  witnefs 
were  to  make  a  man  go  on,  and  fire  the  ref- 
cue fhot.  The  Prifoners  were  (hot  in  confequence 
of  that  fliot. 

In  an  anfwer  to  a  qtiejiion  from  the  Courts 

He  faid,  he  did  not  recolledt  being  prefent  at  any 
converfation  between  Mr.  Brecknock  and  Mr.  Fitz- 
gerald before  on  that  morning. 

He  was  crofs  examined  by  Mr.  Burke. 

The  witnefs  lived  for  two  years  and  half  with  Mr. 
Fitzgerald ;  Mr.  Brecknock  had  been  with  him  this 
year  and  half ;  Mr.  Fitzgerald  and  Brecknock  were 
fond  of  reading  law  books  together.  The  witnefs 
could  not  tell  whether  it  was  to  that  point  or  another 
that  the  book  was  applied.  They  had  lived  at 
Turlough  for  nine  months. 

7# 


C  i£9) 


To  ami  her  queflion  from  the  Courts 

He  faid,  it  was  fome  time  before  the  lad  general 
aflizes,  that  the  fird  attempts  were  made  on  Mr. 
McDonnell. 

To  a  qtiefiion  from  one  of  the  Jury^ 

He  anfwercd,  Mr,  Brecknock  laid  the  book  on  a 
table  or  chair. 

The  Third  Witnefs  for  the  Crown,  Pntrick  Dornin 
examined  by  Mr.  O'Hara. 

He  was  one  of  the  guard  appointed  on  the  21ft  of 
February  ;  they  were  drawn  up.  before  the  houfe  at 
Turlough  ;  he  received  diredions  from  Mr.  Fitzge- 
rald— he  told  them  how  to  behave.  The  diredions 
were  if  they  fhould  meet  with  any  oppofition  or 
refcue,  to  make  fure  of  the  prifoners.  There 
were  two  or  three  queftions  among  the  people 
as  to  what  was  faid  by  Mr.  Fitzgerald;  fome 
faid  it  was  *'  kill  them'*  but  the  words  he  heard 
were  "  make  fure  of  them.**  Brecknock  and 
Mr.  Fitzgerald  were  together  at  the  doors,  when 
<hefe  dired\ions  were  given.  Mr.  Hipfon  was 
killed  dead.  He  faw  no  perfon  upon  the  road  but 
the  guard,  nor  no  attempt  of  a  refcue.  John  Ful- 
ton was  of  the  Guard,  as  were  William  Fulton  and 
Renchy. 

He  was  crofs  examined  by  Mr.  Stanley. 

Between  fix  and  feven  o'clock  the  orders  were 
given;  all  the  guards  were  prefent.  The  orders  were 
given  firft  to  Andrew  Craig  at  the  head  of  the 
guard,  and  then  to  the  guard.    Mr.  Fitzgerald  gave 
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the  orders  firfl  at  the  door,  and  Andrew  Craig  told 
the  orders  on  the  road.  All  the  guards  were  on  the 
centre  of  the  road.  Mr.  Fitzgerald  came  off  the 
flag ;  he  did  not  cofne  clofe  to  the  guard,  he  came 
two' or  three  paces;  the  witnefs  was  in  the  centre  of 
the  ranks. 

SThe  Fourth  witnefs  for  the  Crown.    Sir  Neil  O'Don- 
nell  examined  by  Mr.  Daly. 

He  took  the  examinations  of  Dornin.  Dornin 
was  in  the  crowd  .where  Mr.  M'Donnell  lay  dead. 
Dornin  told  the  Witnefs  he  wanted  to  fpeak  to  him 
about  that  bufmefs ,  that  he  w^as  one  of  the  unfor- 
tunate guard,  and  all  the  juftice  he  could  do  was 
to  tell  all  he. knew.  He  had  got  fome  fmall  fhot 
in  his  backj 

I'he  fifth  ijcitnefs  for  the  Crown,    James  Calpin  ex- 
amined by  Mr.  Attorney  General. 

He  was  on  the  road  the  morning  M'Donnell 
wasHiot^  he  after  that  faw  the  prifoner  Brecknock-, 
he  heard  Brecknock  alk  a  man  very  like  a  minifter, 
(who  was  wringing  his  hands)  infide  of  him,  Why 
bemoaned?"  the  gentleman  pafTed  in,  and  Breck- 
nock faid  to  the  guard  "  Lads,  your  mafter  is  angry 
for  your  leaving  this  man  alive,  for  he  will  certainly 
jdo  you  a  great  deal  of  harm,"  Gallagher  was  at  that 
time  about  a  mufquet  fhot  from  the  houfe,  or  better, 
with  the  guard  coming  down  the  hill. 

Be  was  crofs  exatnined  by  Mr.  Burke. 

.  He  never  told  any  body  what  he  had  now  given  in 
evidence,  until  he  was  fummoned  by  my  Lord  the 
Judge.   On  the  evening  of  the  murder,  there  was  a 
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man,  with  his  wife  and  children  who  wanted  to  go  to 
Cafllebar,  and  the  witnefs  told  him  if  he  would  ftay 
with  him  that  night  he  would  give  him  potatoes  for 
his  fupper,  and  ftraw  for  his  bed  : — In  return  for 
which  the  man  faid,  if  in  his  power  he  would  ferve 
him  for  ever.  That  man  was  now  in  the  fervice  of 
Mr.  Gregory,  and  he  fuppofed  that  Mr.  Gregory  had 
the  fummons  fent  to  him. 

In  a  quejlion  from  one  of  the  Jurors* 

He  faid,  it  was  not  common  for  the  people  to 
ftand  and  hear  any  thing  at  Mr.  Fitzgerald's  doors, 
but  he  apprehended  that  Mr.  Gallagher  might  be 
hurted,  and  he  ftayed  to  fee  how  he,  Mr.  Gallagher, 
might  be  ufed. 

I'o  a  queftion  from  another  of  the  Jury, 

He  faid,  that  only  a  third  of  the  guard  had  come 
to  Turlough  when  this  had  happened. 

[Here  the  profecution  clofed.] 

In  the  defence  of  the  prif oners  the  Rev.  Henry  Henry 
was  fir/l  called. 

He  was  examined  by  Mr.  Owen. 

He  (lept  at  Turlough-houfe  the  20th  of  February.' 
He  faw  the  guard  on  the  2 ill  of  February  lad.  He, 
as  far  as  he  recollected,  did  not  fee  Mr.  Brecknock 
before  the  guard  went  off.  He  did  not  on  the  former 
trial  fwear  that  Brecknock  was  in  his  bed,  but  that 
the  witnefs  did  not  fee  him,  and  believes  him  to 
have  been  in  his  room.  He  could  not  perfectly  re- 
colled  whether  he  faw  Mr.  Brecknock  after  the  re- 
turn of  Gallagher,  he  was  fo  confufed,  from  fee- 
ing men  in  the  pangs  of  death.  He  did  not  rfecollecft 
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whether 'Kir.  Brecknock  was  among  the  people  who 
were  about  the  houfewith  him.  He  did  not  perfedlly 
•recolledt  feeing  Mr.  Brecknock  after  the  return  of 
Gallagher. 

To  a  qnefiion  from  the  Chief  Baron. 

He  faid,  he  did  reco]le£l  wringing  his  hands ;  and 
being  afked  by  him,  Whether  he  recolledted  to  fee 
that  man  who  had  been  juft  examined  at  that 
^rme  ?  he  anfvvered  that  he  drd  not,  from  his  con- 
fuTion,  recoIl"c<Sh  fie  might  have  wrung  his  hands; 
bVit  that  he  remembered  a  man  with  red  hair  called 
to  him  to  tell  him,  that  he  was  fummoned  by  a 
crown  fummons,  and  requefled  to  know  whether 
he  might  with  fafety  not  attend  ?  He  knew  Mr. 
Brecknock  only  for  about  t\Ve1ve  days.  He  be- 
lieved hi-m  to  be  the  lall  man  in  the  v/orld  who  w<Hild 
have  a  thirft:  for  blood,  and  he  would  give  parti- 
cular inftances. 

Mr.  Attorney  General  objeded  to  fuch  kind  of 
Evidence  asT^eing  inadmiffibre.  He  relied,  on  it  that  in 
giving  evidence  of  charader,  general  evidence  only 
was  to  be  received,  and  that  particular  inftanccs 
could  not  be  adduced. 

Mr.  Stanley  contended  that  it  might  be  admitted. 
The  clear  rule  of  evidence,  he  laid,  w^as  this: 
when  a  witnefs  is  called  to  impeach  a  man's  cha- 
racter, he  can  orily  do  it  by  general  accounts 
of  his  conduct  and  behaviour,  and -he  fhall  not  be 
permitted  to  give  evidence  of  particular  fa6ts, 
which  the  perfon  is  not  then  prepared  to  combat  with 
evidence ;  for  no  man  is  bound  to  defend  every  ac- 
tion of  his  life  whfen  unprepared  for  that  purpofe. 
fint  this  rule  does  not  hold  ivhen  you* call  a  witnefs  to 
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fupport  a  man's  charader,  the  witaefs  may  not  only 
give  him  a  good  charadler,  but  he  r^iay  give  his  rea- 
fons  for  entertaining  that  good  opinion  of  him ;  and 
he  remembered  the  point  ruled  at  the  fpecial.  corrt- 
miflion  in  St.  Margaret's-Hiil  in  the  Borough  of 
Southwaric,  on  the  trial  of  the  rioters  in  1780, 
A  man  wasindided  on  the  riot  a,»f^  jo  George  ift. 
a  witnefs  was  called  to  give  him  a  char^der,  he  gave 
him  a  good  one,  and  fa  id  his  reafpn  for  entertaining 
that  good  opinion  of  him  was,  that  he  knew  him  to 
be  a  dutiful  fon,  and  that  he  fupported  a  helpiefs 
parent  by  his  induftry.  An  objed\ion  was  then  made 
to  this  kind  of  evidence,  and  Lord  Loughborough 
and  Mr.  Juftice  Good,  made  the  prefent  diftinction, 
and  ruled  it  to  be  proper  evidence. 

Mr.  Attorney  General  faid,  that  when  Mr.  Stanley's 
Reports  had  the  fiat  of  the  judge?,  they  might  then 
be  cited  ;  but  he  prefumed  that  their  lordlliips  would 
follov/  the  known  rules  of  evidence. 

Mr.  Baron  Power  faid,  that  in  giving  general 
charader,  the  witnefs  might  give  .evidence  of  the 
reafons  why  he  gave  that  charader. 

Mr.  Henry  then  proceeded  in  bis  evidence : ,  he 
knew  that  Andrew  Craig  had  a  particular  averfioa  to 
to  the  prifoner.  He  had  heard  him  f^y,  that  he  v/oUld 
not  call  a  gentleman  a  liar;  but  the  prifoner  weijt 
as  near  to  telling  lies  as  any  man  could  do ;  that 
Craig  hindered  the  fervants  from  taking  turf  to  Mr. 
Brecknock's  room,  and  from  doing  any  thing  for 
him ;  and  he  often  heard  Craig  fay,  "  damn  him." 
He  did  not  think  the  prifoner  a  man  of  a  fanguin- 
ary  difpofition,  for  he  remembered  a  particular  ia- 
ftance  of  Andrew  Craig  nicking  a  horfe  which  be- 
longed to  him  the  witnefs,  upon  which  tl^e  prifoner 

X  2  i-  i.  reproved 


(  i64  ) 


reproved  him,  and  told  him  he  would  certainly  bring 
down  vengeance  for  the  fliedding  of  blood. 

Second  witnejs  in  the  defence,    Judith  Kilgallen  ^x- 
amined  by  Mr.  Stanley. 

She  knew  Mr.  Brecknock  ever  fince  he  came  to 
TAirlough.  On  being  afked  what  time  he  arofe,  the 
prifoner  interrupted  and  replied,  "  that  he  always  rofe 
fifteen  minutes  before  fun  rife,  to  waft  his  prayers  to 
heaven.**  On  the  queftion  being  put  again  to  the 
witnefs,  (he  faid  fhe  could  not  be  particular ;  he  got 
up  fometimes  early  and  fometimes  late.  She  did  not 
on  that  day  fee  him  until  after  eight  o'clock.  She 
faw  the  guard  go  off,  and  on  the  return  of  the  guard 
Ihe  faw  Mr.  Brecknock  about  the  houfe. 

She  was  crofs  examined  by  Mr,  0*Hara. 

She  was  not  much  fatigued  with  fitting  up  all 
night. 

^bird  Witnejs  in  the  defence,    John  Scott  examined 
by  Mr.  Burke. 

He  was  up'all  night.  He  did  not  fee  Mr.  Breck- 
nock until  the  guard  came  back.  He  faw  the  guard 
go  off,  and  if  Mr.  Brecknock  was  then  there  he  muft 
have  feen  him. 

He  was  crofs  examined  by  Mr.  Attorney  General, 

Who  afked  him,  if  he  was  the  witnefs  who  had 
.  fworn  on  the  other  night  that  Mr.  O'Meally  had 
,  figned  the  warrants  in  the  kitchen, — and  that  had 
fworn  that  Paddy  wrote  the  examinations  there, — 
and  that  Fulton  wrote  his  own  name  ?  to  which  Scott 
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having  anfwered  that  he  was,  Mr.  Attorney  General 
then  faid  he  would  not  alk  him  a  fingle  queftion. 

Fourth  IVitnefs,    The  Reverend  John  Benton  exa^ 
mined  by  Mr.  Burke. 

He  had  known  Mr.  Brecknock  for  fome  years ;  he 
believed  from  1782,  when  Mr.  Fitzgerald  was  con- 
fined in  the  new  prifon — he  cannot  tell  his  general 
character ;  but  he  did  not  think  him  capable  of  per- 
petrating any  fanguinary  ad,  becanfe  he  had  heard 
him  frequently  reprove  men  for  the  flighted  im- 
moralities. 

He  w:is  crofs  examined  by  Mr.  Attorney  General. 

He  knew  Mr,  Fitzgerald  very  well,  and  always 
had  taken  him  to  be  a  man  of  abilities.  He  knew 
that  he,  Mr.  Fitzgerald,  confulted  Mr.  Brecknock  as 
a  Man  of  law.  He  believed  he,  the  witnefshimfelf, 
might  have  been  confulted  by  Mr.  Fitzgerald.  He 
did  not  believe  that  if  Mr.  Fitzgerald  had  fuch  a 
fanguinary  mind,  the  prifoner  was  capable  of 
counfelling  and  advifmg  fuch  fads.  He  believed  that 
be  had  faid  that  the  prifoner  was  the  caufe  of  all  the 
mifchief  which  had  befallen  to  Mr.  Fitzgerald ;  but 
his  reafon  for  faying  fo  was,  that  he  knew  Mr.  Fitz- 
gerald had  been  led  aftray  in  his  property,  as  to  the 
writ  of  error,  in  which  the  gentleman  then  examining 
the  witnefs  as  a  lawyer  (Mr.  Attorney  General)  had 
been  concerned  and  he  believed  if  he,  Mr.  Fitzge- 
rald, had  not  been  fo  mifguided,  Mr.  Fitzgerald 
would  not  have  had  any  occafion  to  have  come  to 
that  country, — and  he  alfo  knew  that  Mr.  Fitzgerald 
^had  not  one  law  book  before  he  knew  Mr.  Breck- 
nock. 

[Here  the  prifoner  clofed  his  defence.] 
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The  Chief  Baron  then  charged  the  Jury,  and 
ftated  that  the  prifoner  Timothy  Brecknock,  was 
charged  in  two  indiifbments  with  procuring  a 
murder  to  be  committed,  and  the  law  had  made 
that  crime  equal  in  guilt,  with  the  perpetration 
of  murder  itfclf,  and  with  great  juflice  j  for  the 
artful  wretch,  who  contrives  a  murder ;  is  more 
criminal  than  the  unfortunate  inftrument  of  his 
^malevolence.  To  bring  this  crime  home  to  the 
prifoner:  a  murder  mud  have  been  committed  j 
and  by  his  procurement.  That  a  murder  had  been 
committed,  was  clearly  proved  by  the  witnefics  and 
had  been  ellablifhed  by  fix  verdids.  To  eflfediu- 
ate  that  murder,  a  plan  ;  and  a  very  artful  plan 
had  been  laid.  If  Andrew  Craig  be  believed,  the 
plan  moved  from  Brecknock,  who  is  fworn  to 
have  produced  a  book,  in  which  it  was  laid  down 
for  law,  that  it  was  lawful  to  kill  prifoners  charge 
ed  with  felony,  in  cafe  of  a  refcue.  But  credit 
was  not  lightly  to  be  given  to  the  tefbim.ony  of  a 
perfon  of  Andrew  Craig's  defcription,  cfpecially 
^heo  it  appeared  by  the  evidence  of  Mr.  Henry,; 
•  That  Craig  was  ill  inclined  towards  the  prifo- 
ner; Dornin,  another  witnefs,  f  enied  alfu  to  dif- 
fer from  him.  That  Andrew  Gallagher  had  pro- 
ved that  the  prifoner  v/as  prefenr,  when  Mr.  Fitz- 
gerald had  given  directions  to  the  guard  to  flioot 
xhcir  prifoners,  and  gave  his  countenance  to  thefe 
dire(5tions.  That  when  Mr.  Fitzgerald  expreiied 
liis  opinion,  that  they  fiiould  now  get  rid  of  thefe 
fellows,  the  prifoner  replied,  it  is  well  ;  we  lhall 
^  'then  be  eafy  indeed.  James  Calpin  aifo  had  gi- 
^  ven  material  evidence  to  fhew,  that  the  prifoner 
•**^as  confenting  to  the  plan.  Witnefs  were  ex- 
amined to  the  character  of  the  prifoner.  The 
reafon  why  charafter  is  allowed  as  evidence  \n 
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capital  cafes  is,  that  the  law  in  favour  of  life,  pre- 
fumes  innocence  till  guilt  has  been  proved,  and 
'wvherc  the  matter  refts  in  doubt ;  evidence  of 
good  charadler  fortifies  that  prefumption,  but 
thefe  doubts  arc  not  to  be  light  or  frivolous 
doubts,  but  fuch  as  would  arife  in  a  fteady  mind, 
from  a  cool  and  difpafTionate  confideration  of  the 
cafe.  If  therefore  upon  the  whole  of  the  cafe,  the 
jury  believed  that  a  plot  was  laid  againft  the  lives 
of  the  deceafed,  and  that  he  was  concerned  in 
laying  that  plot,  they  ought  to  find  hiin  guilty: 
but  if  they  thought  there  was  no  plot  laid,  or  if 
there  was,  that  he  was  neither  privy  nor  confent- 
ing  to  it-,  they  ought  to  acquit  him;  or,  if  they 
thought  themfelves  warranted  to  entertain  doubts 
jtbouc  his  guilt,  it  was  their  duty  to  incline  to  the 
fide  of  mercy. 

Mr.  Baron  Power  obferved  that,  this  was  the  fame 
indi(ftment  upon  w^hich  Mr.  Fitzgerald  had  been 
convided  ;  but  the  Jury  fliould  feel  no  prejudice  on 
that  account  againft  the  prifoner  at  the  bar.  They 
were  not  to  infer  that  the  prifoner  was  guilty,  be- 
caufe  Mr.  Fitzgerald  was  proved  to  be  fo  ;  the  pri- 
Ibner,  faid  he,  may  be  innocent  notwithftanding 
the  guilt  of  Mr.  Fitzgerald.  The  bills  of  indid- 
ment  were  founded  on  the  loth  'Hen.  VII.  charging 
.that  the  prifoner  did  provoke,  ftir  up,  and  procure 
certain  perfons  to  murder  Mr.  McDonnell  and  Hip- 
Ton  ;  to  fupport  this  charge,  it  muft  appear  that  the 
"murder  was  committed  ;  and,  notw^lthftanding  the 
convidion  of  Fulton  and  others  on  the  preceding 
i3ay,  the  prifoner  at  the  bar  might  have  given  evi- 
^Hence  tending  to  juftify,  excufe,  or  alleviate  the 
homicide  ;  but  that  defence,  which  had  been  relied 
on  in  the  cafe  of  Mr.  Fitzgerald,  he  obferved,  had 
been  wifely  abandoned  in  the  prefentcafe.  That  there 
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exifted  any  necefli|y  for  committing  the  homicide, 
that  the  law  might  have  been  executed,  and  the 
perfons  in  cuftody  conveyed  before  a  magiftrate  or 
to  gaol  without  firing  one  fmgle  fliot,  were  fads 
not  in  this  cafe  controverted  on  the  part  of  the  pri- 
foner  —  he  had  refted  his  defence  on  ftronger 
ground.  His  defence  is,  that  he  did  not  provoke, 
ftir  up,  or  procure  any  of  the  perfons  named  in 
die  indidment  to  commit  the  murder — he  obferv- 
ed  that  four  witneffes  had  given  teftimony  that  he 
did  ;  but  the  Jury  only  were  the  conftitutional 
judges  of  the  fad,  and  the  credit  due  to  thofe  who 
attefted  it ;  that  ^he  prifoner  had  given  evidence 
of  general  good  charadler — with  regard  to  this  fpe- 
cies  of  evidence,  he  would  give  them  fome  legal 
information.  If  the  fad  alledged  in  the  indid- 
ment  be  fully  and  clearly  proved,  charader  becomes 
totally  ufelefs.  If  a  man  be  happy  enough  to 
have  the  good  opinion  of  all  his  neighbours — to  be 
thought  in  the  opinion  of  all  thofe  prefent  incapa- 
ble of  committing  the  horrid  crime  he  was  charged 
with — if,  notwithftanding,  it  fhould  be  fully  and 
clearly  proved  that  he  did  kill  another  without  any, 
or  without  a  fufficient  provocation,  the  unhappy 
perpetrator,  however  good  his  charader  before  w^as, 
muft  anfwer  for  the  crime  ;  and  charader  will  not 
avail  one  grain  in  the  fcale  of  Juftice  :  but  if,  on 
the  contrary,  the  charge  be  not  fully  and  clearly 
proved— if  it  be  doubtful  whether  he  was  guilty  or 
not— then,  indeed,  charader  fhould  turn  the  fcale, 
and  the  jury  fhould  lean  to  the  merciful  fide.  He 
concluded, that  it  fhould  ever  be  remembered  by  Ju- 
rors (to  ufe  the  higheft  and  bed  authority)  "  that  it 
"  is  better  ninety  and  nine  guilty  perfons  fhould 
"  efcape,  than  that  om  innocent  man  ftiould  fuf- 
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The  Jury  retired  for  about  ten  minutes,  and  re- 
turned with  their  verdia  GUILTY. 

The  foreman  of  the  Jury  then  recommended 
him  to  mercy  ;  and  having  prefled  it  ftrongly,  the 
Court  afked  the  Jury  if  they  had  any  doubts  of  the 
guilt  of  the  prifoner,  or  any  wifh  to  reconfider  their 
verdid  ? — to  which  the  foreman  replied  not. 

Andrew  Gallagher  was  then  brought  up  to  be 
tried,  for  the  fame  charge  which  John  Gallagh- 
er and  the  other  Gentlemen  were  acquitted  of 
on  Thurfday  laft:  And  the  following  Gentle- 
men were  fworn  of  his  jury  : 

James  O'Donnel,  Efquire^ 
Patrick  Kirwan,  Efq. 
George  O'Malley,  Efq. 
William  Orme,  Efq. 
Patrick  TaafFe,  Efq. 
John  Joyce,  Efq. 
Edmund  Taaffe,  Efq. 
Bartholomew  French,  Efq. 
Walter  Burke,  Efq. 
Arthur  Lindfay,  Efq. 
George  Bingham,  Efq. 
Thomas  Ormfby,  Efq, 

THE  Attorney-General  having  declared  that 
there  was  no  evidence. 

The  Jury  inflantly  returned  a  Verdift,  NOT 
GUILTY. 

The  Court  then  ordered  up  the  feveral  Perfons 
who  had  been  fouhd  Guilty  on  Saturday  laft,  to 
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receive  fcntcnce  ;  And  accordingly  John  Fulton, 
William  Fulton,  Archibald  F.wing,  John  Re- 
hanny  or  Renchy,  and  David  Simpfon,  were  put 
to  the  bar  ;  and  on  being  asked  what  they  had 
to  ray>  why  Judgment  of  Death,  and  Execution 
thereon,  fhould  not  be  av/arded  againft  thcnn. — 
John  Fulton  faid,  He  was  very  young,  and  had 
been  deluded  ; — he  was  a  (tranger,  and  dared 
not  to  difobey  ;  and  requefted  the  Court  to  give 
Jiini  time  for  rt?pen,tance. 

The  Ch\e.f  Baron  then  faid,  That  mercy  was 
iiot  in  their  ciifpbjal  that  his  duty  was  a  painful 
one,  it  was  to  pronounce  the  fentence  of  the  law 
upon  them: — which  having  done;  he  advifed 
John  Fulton  to  prepare  himfelf  for  immediate 
execution. — ^They  were  then  remanded  ;  and  the 
Gaoler  was  dircded  to  bring  up  Mr.  Fitzgerald 

and  Mro  Brecknock,  While  the  Gaoler  was 

abfenf,  the  Chief  Baron  asked  Mr.  Stanley  if  he 
meant  to  make  his  miOtion  in  ar  re  ft  of  judgment  ; 
' — and  Mr.  Staiiley  having  faid  he  did,  the  Chief 
Baron  replied  :  In  regard  to  the  feelings  of  the  un- 
happy Gentleman,  1  avoided  having  him  brought 
into  court,  which  he  ought  to  have  been,  while 
fentence  was  pronounced  on  the  other  unhappy 
fufFerers.  It  is  for  your  confideration,  whether 
you  think  you  are  fufficiently  founded  in  your 
claim  for  j^a  arreft  of  judgment,  to  e>ipofe  the 
Prifoner  to  that  fituatibn  which  I  have  avoided, 
becaufe  I  knew  it  would  be  painful  to  his  feel- 
ings. If  you  coatinue  in  your  intention,  he  muft 
be  brought  up  to  be  prefent  at  your  motion. 
You  will  alfo  confidcr,  what  you  may  obtain; 
for  I  muft  inform  yog,  that,  fhquld  you  fucceed 
in  your  motion,  w^e  muft  fend  up  a  new  bill  of 
indidment,  free  from  thofe  objections,  and  which 
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doubtlefs  be  found  by  the  Grand /ury;-^ 
7tr\d  we  mud  flay  and  try  the  Prifoner,  and  muil 
deliver  the  gaol,  if  we  reimain  till  the  middle  of, 
term. — See  alfo  if  there  can  be  any  doubt  of 
the  fame  Evidence  convicting  him  again;  and 
will  you  expofe  him  again  to  that  fituation  ? 

Mr.  Stanley  faid,  He  was  fure  Mr.  Fitzgerald 
was  fafe  in  the  hands  of  the  learned  Judges  ; — 
ind  that,  if  any  advantage  could  be  derived  from' 
fhe  nicety  or  caution  of  the  Law,  it  would  be  as 
much  the  inclination  as  it  was  the  duty  of 
the  Learned  Judges,  to  give  the  Prifoner  the  full: 
benefit  of  thofe  advantages. 

While  the  Gaokr  was  abferit, 

Baron  Pozaer  faid,  That  one  objeilion,  and 
one  only,  had  been  made,  and  it  was  made  by 
Mr.  Stanley  but  he,  the  Baron,  differed  from 
him,  as  to  that  objedion.  If,  however,  it  had 
been  made  fufficiently  early,  he  would  have 
called  on  his  Majefty's  Attorney-General  to  bring 
on  the  trials  of  the  Principals  firfh  He  would, 
however,  now  fpeak  to  the  point. — If,  in  the 
ftage  that  had  been  propofed,  a  Juror  had  been 
dilcharged,  what  would  have  been  the  conle- 
quencc  ? — He  knew  My  Lord  Chief  Juftice 
Holt  had  laid  it  down.  That  a:  Jury,  once  charge 
ed,  could  not  be  difcharged:  However,  there  is 
a  more  modern  authority,  in  Kinloch's  cafe. 
But  there  it  was  done  by  the  Attorney-Generars 
eonfent, 

Ir  was  urged,  that  he  Mr.  Fitzgerald  was  a  de- 
rivative traitor  ;  and  that  a  derivative  traitor  par- 
took fo  much  of  the  n?.ture  of  an  acceflbry,  that 
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he  could  not  be  tried  until  after  the  AccefTory  had 
been  found  guilty  :  but  if  it  were  fo,  he  had  waiv- 
ed that  benefit,  by  challenging  the  Jury.  But 
he  fhould  endeavour  to  (hew,  by  the  very  autho- 
rity of  Fofter,  that  the  indicflment  was  for  a  fub- 
ftantive,  and  not  a  derivative  treafon  ;  that  it  was 
the  faaie  as  if  on  the  25th  of  Edward  III. 

He  was  indidcd  for  procuringy  ftirrtng  up,  and 
prdvoking  to  jlee  and  murder^  and  this  is  declaree 
by  the  ftatute  to  be  treafon,  like  as  againft  the 
King*s  perfon. 

He  never  would  try  a  derivative  Treafon  or  ac- 
cefTorial  offence,  until  the  principal  Ihould  be 
oonvidted.  But  he  faid  that  ad:  of  parliament 
made  it  the  fame  as  the  25th  of  Edward  III. 
and  referred  to  Fofter,  page  34a. 

Here  Mr.  Fitzgerald  and  Mr.  Brecknock  being 
brought  up,  Mr.  Baron  Power  forebore  concluding 
his  argument  ;  and  Timothy  Brecknock  being 
afked  what  he  had  to  fay  why  judgment  of  death 
and  execution  thereon  ihould  not  be  awarded" 
againft  him. 

Mr.  Brecknock  fald  he  had  three  objedlions  to 
ftate,  which  he  wifhed  to  be  heard  to,  and  on 
which  he  truftcd  that  their  Lordfhips  might  arreft 
the  judgment. 

Firft.  The  ftatute  and  the  fentence  conveyed 
therein  were  contrary  to  the  law  of  Almighty 
God  ;  for  when  David  had  procured  the  murder 
of  Uriah,  the  fentence  was,  that  the  fword  fhould 
not  part  from  his  houfe,  but  that  he  fhould  not 
dic» 
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Secondly.  That  he  had  not  fcen  the  bill  of  in- 
didloicnt,  to  know,  whether  there  were  twelve 
jurors  upon  it,  or  to  know,  whether  one  of  thefc 
jurors  may  not  be  a  minor,  or  an  alien,  perhaps 
in  the  fervice  of  a  foreign  King,  at  war  with  his 
Majefty,  as  had  been  the  cafe  of  the  gentleman  at 
his  fide,  Mr.  Fitzgerald. 

Thirdly.  Being  an  alien,  he  had  not  been  al- 
lowed the  benefit  of  a  Mediates  Lingua. 

The  Court  over-ruled  the  objeclions  and  orde- 
red the  Clerk  of  the  Crown  to  proceed,  who  bid 
the  Jailor  make  a  bar. 

Put  Timothy  Brecknock  to  the  Bar. 
And  the  Chief  Baron  then  faid, 
PRISONER  at  the  Bar! 

If  it  is  poflible  there  can  be  any  degree  of  Guilt 
beyond  the  Crime  of  which  Mr.  Fitzgerald  is  con- 
vidcd,  it  remaineth  with  you,  Timothy  Brecknock; 
for  under  the  colour  of  the  Law,  you  devifed  an 
artful  and  a  wicked  Scheme  to  commit  a  horrid 
and  a  barbarous  Murder.  The  Laws  of  the  Land 
demand  your  Life  as  a  juft  Forfeit  for  the  Blood 
which  has  been  fhed ;  and  thofe  deluded  Wretch* 
cs  whom  you  inveigled  into  your  plot,  and  whom 
you  deceived  under  hopes  of  fafety,  to  become 
the  Inftruments  of  your  horrid  Defigns,  are  Ob- 
jeds  of  Pity,  when  compared  to  the  magnitude 
of  your  Guilt.  You  made  their  Ignorance  the 
means  of  your  Purpofes.  Unfortunate  old  Man  ! 
happy  had  it  been  for  you  that  you  never  had 
known  Law  at  all,  or  that  you  had  known  it  bet- 
t^r.    The  unhappy  Gentleman  who  is  now  at  your 
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fidc,  would  not  have  been  brought  to  the  wretch* 
cd  fituation  in  which  he  now  Tiands,  or  to  the' 
dreadful  End  which  muft  now  await  him.  Mi- 
ferable  Man  !  you  are  fallen  a  Vidim  to  your  own' 
Subtleties,  and  become  the  Dupe  of  your  own 
Cunning.  The  venerable  Appearance  you  have 
affumed,  and  the  Sandity  which  you  afFecl,  I  fear 
if  but  put  on  as  a  Difguife  for  the  concealment  of 
your  Wickedhefs.  The  Law  which  you  endea- 
voured to  pervert,  has  furniflied  the  detection  of 
your  Crime,  and  will  fliortly  award  the  Punifh- 
nient  which  attends  your  Convidion.  Your  Jury 
from  a  rniftaken  lenity  have  recommended  y on- 
to Mercy,  not  that  they  doubted  of  your  Guilt, 
but  that  they  pitied  your  Age  and  your  Infirmi- 
ties. Your  Crime  is  by  many  degrees  of  the 
deepeft  and  blackeH:  die,  and  it  only  remains  for 
mc  to  pronounce  the  dreadful  Sentence. 

He  then  paffcd  Sentence  upon  Ivim. 

The  Chief  Baron  then  defired  the  Clerk  of  the! 
Crown  to  proceed ;  who  bid  the  Jailer  put  George 
Robert  Fitzgerald  to  the  bar  ;  and  the  Chief 
Baron  proceeded  by  faying  :  You  fband  convi6t- 
ed  of  provoking  and  procuring  a  horrid,  foul, 
and  barbarous  murder.  It  is  my  duty,  and  a  pain- 
ful taflc  indeed,  I  feel  it,  to  pronounce  that  fen- 
tence  which  the  law  has  annexed  to  your  crime. 
After  a  long  and  folemn  tryal  in  which  you  had 
every  benefit  of  able  Council,  and  experienced 
every  indulgence  the  Court  could  (hew;  you 
were  convicted  on  the  clearelt  evidence,  by  a  ju- 
ry of  your  Countrymen  ;  .  in  two  inftances  of 
procuring  the  murder  of  two  of  his  Majefty's  fub- 
jcds.  An  offence  which  our  laws  fo  juftly  hold 
in  abhorrence,  that  they  have  placed  it  in  an 
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equal  degree  of  guilt  with  high  trcafon  againfl 
his  Majcfty*s  perfon.  In  your  cafe  which  is  an 
uncommon  one  indeed  !  ic  h  autencft-d  with  a  de- 
gree of  cunning  and  contrivance  which  exceeding- 
ly agravate  its  enormity, — but  that  very  cunning, 
>vhich  you  vainly  hoped  would  have  fcreen'd  you 
from  punilhment,  has  rather  led  to  the  dcceftion 
of  your  guilt ;  the  laws  of  your  country  which 
could  not  endure  that  they  fhould  be  made  the 
inftruments  of  their  own  violation, and  the  blood 
of  the  unhappy  gentlemen,  who  had  the  misfor- 
tune to  fall  into  your  hands,  and  whom  you  fent 
into  the  other  world  with  all  their  Sins,  upon 
their  heads  ;  call  aloud  for  punifliment,  and  re- 
quire your  life  as  a  forfeit  to  public  jufbice*  Even 
providence  has  interpofcd  that  juftice  might  not 
;^e  difappointed,  and  in  the  midft  of  murder  pre- 
fcrved  the  life  of  one  man,  as  a  witnefs  for  the 
difcovery  of  your  crime.  The  hand  of  GOD 
protedted  your  life  from  affaiTination,  that  it 
might  be  offered  up  as  a  facrifice  on  the  altar  of 
public  juftice.  In  the  melancholy  fituation  to 
;  which  you  have  reduced  yourfelf,  it  might  be 
fome  degree  of  confolation  to  your  feelings,  that 
your  ignominy  and  punilhment  were  confined  to 
your  own  perfon,  but  your  miferable  family,  tho' 
innocent  of  your  crime,  are,  in  fome  meafure, 
involved  in  your  difgrace,  and  fhare  unjuftly, 
that  fhame  which  your  ignominious  end  brings 
down  upon  them.  The  aged  parent  who  bore 
you  in  her  womb,  your  tender  daughter,  the 
offspring  of  your  loins,  your  wife  the  inconlbla- 
bie  partner  of  your  bed  j  partake  of  your  difgrace. 
You  came  into  the  world  with  the  advantaj^cs  of 
talents,  which  if  properly  cultivated,  would  have 
carried  you  thro*  life  with  refpedlability  and  ho- 
nor.   See  how  you  have  mifapplied  them.  Blefl 
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with  the  recoinmendation  of  birth  and  fortune 
allied  to  great  and  refpedlable  conne6tions ;  pof- 
feffed  of  everv  qualification  requifite  to  render 
you  an  ornament  to  fociety,  and  a  valuable  mem- 
ber of  the  community,  You  are  now  funk  to 
the  lowed  extremity  of  human  infamy  and  fliamc. 
With  a  mind  fufceptiblc  of  honorable  feelings, 
you  are  become  an  outcafl  j  a  vidim  to  the  laws 
of  the  land,  which  you  live  in.  It  is  my  duty 
to  pronounce  to  you  the  dreadful  fentencc  of  the 
law,  but  before  I  do  fo,  let  me  exprefs  my  earneft 
hope  that  during  the  time  which  the  mercy  of  the 
court  has  allowed  you,  you  have  by  a  fincere 
repentance  and  Ja  heart  thoroughly  fubdued  to  a 
fenfe  of  your  guilt,  recommended  yourfelf  to  that 
mercy  and  forgivenefs,  which  you  can  only  expeft 
from  the  awful  tribunal  before  which  you  muft 
fliortly  appear. 

Here  his  Lordfhip  was  interrupted  by  Mr. 
FITZGERALD,  who  proceeded  as  follows  : 

I  beg  leave  to  trouble  your  Lordfhips  with  a 
few  words.  I  fhall  be  very  jfhort.  I  do  not 
mean  to  cafl:  blame  any  where.  1  accufe  no  one. 
From  the  evidence,  the  Judges  could  have  gi- 
ven no  other  charge.  The  Jury  could  have  found 
no  other  verdid.  1  think  the  verdid  of  the  Jury 
a  juft  one,  according  to  the  evidence,  which  was 
produced  but  1  did  not  think  fuch  evidence 
could  have  been  produced.  I  did  not  think  fuch 
charges  could  have  been  made  againft  me,  or  I 
fhould  have  been  better  prepared.  I  had  no  idea 
of  been  found  guilty.  There  are  fome  family  af- 
fairs which  I  have  been  endeavouring  to  fettle, 
and  'which  in  truth  are  not  yet  finifhed,  that  I 
could   have  wifia'd  to  have  compleatcd.  All, 
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that  I  reqijcft  of  your  Lorddiip,  is  to  give  me  the 
longed:  day  poflible,  that  I  may  be  prepared  to 
meet  my  GOD.  However  guilty,  I  may  be 
conceived,  within  a  narow  circle,  I  hope  in  a 
higher  one,  the  unprejudiced  pare  of  the.  world 
will  think  me  innocenc  :  Thofe,  who  know 
me  from  my  carlieft  life,  know  me  incapable 
of  fuch  an  action.  I  never  feared  death  ;  nor  am 
I  afraid  to  meet  it  in  any  fhape  ;  in  the  mod 
formidable,  even  an  ignominious  death.  It  may 
be  thought  I  wilh  to  folicic  pardon,  I  would  not 
accept  of  pardon  after  being  found  guilty  by  fuch 
a  Jury,  becaufe  1  know  I  could  not  face  the  world 
after  it.  It  has  been  fuggefted,  and  I  underftand 
the  report  prevails,  that  1  wifh  for  time  in  order  to 
commie  fuicide.  As  a  worldly  man  1  never  fear- 
ed to  meet  death;  and  as  a  Chriftian,  which  I  hope  I 
am,  and  a  good  one,  what  fort  of  a  palTport  would 
that  be  to  the  place  of  Eternity  ? — -I  forgive  every 
one,  and  though  1  affert  my  innocence,  I  do  noc 
mean  to  fay  I  have  no  fins,  I  have,  many  which 
overwhelm  me,  and  I  only  requeft  time  that  I  may 
make  my  peace  with  GOD. 

Having  finiflied,  the  Chief  Baron  proceeded  as 
follows  :  ' 

It  is  not  in  our  power  to  grant  your  requefl. 
We  are  not  the  difpenfers  of  mercy.  Your  offence 
is  of  fuch  a  nature,  that  my  brother  Judge,  and 
myfelf,  thouglu  ourfelves  juPiified  to  have  order- 
ed immediate  execution,  ,  neverthelefs,  from 
the  hope  that  you  might  be  better  prepared  to 
meet  your  approaching  fate  with  becoming  peni- 
tence ;  you  have  btrep  allowed  two  days. — If  by 
time,  you  mean  a  few.  hours,  I  am/furc  the  She- 
riff will  fhew  you  every  humanity.  It  is  my  du- 
ty, and  I  call  God  and;F^eaven  lOiwitnefs,  that  it 
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is  the  mofl  painful  one  I  ever  performed,  to  pro- 
nounce the  dreadful  fentence  of  the  Law. 

Here  the  Chief  Baron  pronounced  fentence 
of  death  upon  him,  on  the  fame  day. 


CO 

At  half  pad  four  in  the  evening  Timothy  Breck- 
nock and  John  Fulton  were  brought  out  in  a  cart. 
There  being  no  gallows,  a  temporary  fcafFolding 
which  furrounded  the  walls  of  the  new  gaol,  was 
fixed  upon  as  the  fpot  of  execution.  Brecknock 
bowed  tothefpedatorson  each  fide,  asheapproach- 
edthe  fcalfold.  He  was  drefled  in  a  plain  drab  coat, 
his  hair  curled  in  his  neck,  and  a  long  grey- 
beard which  reached  down  his  bofom.    He  ap- 
peared perfe6lly  ferenea  nd  refigned,  apparently 
as  uniniiuenccd  by  the  approach  of  death,  as  if 
he  was  a  common  fpe6lator  of  a  tranfadion  to 
which  he  was  indifferent.    Fulton  who  was  befidc 
him,  exhibited  every  fympton  of  horror  and  fear. 
— his  eyes  remained  fhut — his  countenance  was 
that  of  a  dead  man,  and  his  voice  was  fo  low  as 
to  be  hardly  audible  to  thofe  near  him.    He  con- 
fclfed  his  guilt  of  the  crime  for  which  he  was  about 
to  iufFer,  and  faid  that  Mr.  Fitzgerald  did  not 
give  orders  himfelf,  butfent  them  by  Scotch  An- 
drew.   He  rtated  alfo,  that  when  Mc  Mullen  and 
himfelf  (hot  at  Mr.  Mc*Donnell,  and  wounded 
him  in  the  leg,  Mr.  Fitzgerald  faid,  the  Devil 
fire  your  eyes  for  a  blind  fcoundrel,  why  did  not 
you  aim  higher.    He  could  not  tell  whether  Foy 
was  in  the  fecret  of  this  plot,  but  there  v/erc  o- 
thers  to  which  he  was  privy.    There  were  many 
divines  who  attended  the  unhappy  fufferers,  and 
prayed  round  the  cart.    Fulton  prayed  with  the 

utmoft 


(  m  ) 


titmoft  dcvoutncfs,  and  when  the  prayers  became 
fo  loud  and  fervent  that  the  rpe<flacors  joined, 
the  clergyman  requefled  Brecknock  to  join  aifo. 
He  replied  it  was  unnecedary,  for  he  had  made 
his  peace  with  God,  and  had  not  to  his  own  know- 
ledge committed  a  fin  for  thcfe  laft  fifteen  years. 
He  exhorted  Fulton  to  confefs  all  he  knev/,  and 
conceal  no  particle  of  his  crimes.  On  their  kneel- 
ing a  fccond  time,  and  the  clergyman  repeating 
the  Lord's  prayer  to  Fulton,  Brecknock  repeated 
it  aifo  in  Greek.    He  ftood  up  in  the  cart,  ad- 
jufting  his  cloaths,  and  having  taken  a  woollen 
night  cap  out  of  his  pocket,  he  faid  it  was  the  hit 
time  he  fhould  have  occafion  to  put  it  on  j  but  that 
he  had  no  apprehenfion  of  what  he  was  about  to 
fufFcr.     He  bowed  to  the  crowd,   and  having 
drawn  down  the  night-cap,  he  put  one  hand  in  his 
breeches  pocket,  and  the  other  in  his  bolbm,  and 
flood  for  fome  little  time  in  thatpofture,  but  Ful- 
ton begging  for  a  few  more  moments  to  pray,  he 
pulled  off  his  cap,  and  told  him  he  ought  not  to 
delay,  for  he  had  full  time  to  prepare  for  re- 
pentance.    Having    been  given    five  minutes 
longer  in  which  time  Fulton  feemed  fo  faint  as 
to  hardly  have  the  appearance  of  life,  Breck- 
nock replaced  himfelf  in  the  fame  pofiure,  and  the 
cart  drawing  off  they  were  launched  into  eterni- 
ty.   Fulton  exprefled  no  fymptom  of  agonies,  but 
the  unfortunate  Brecknock  continued  for  a  long 
time  alive,  until  the  compaflion  of  the  people, 
cried  out  to  the  hangman,  who  pulled  him  by 
the  fhoulders,  and  relieved  the  wretched  old  man 
from  the  pangs  of  torture. 


At  fix  o'clock  Mr.  Fitzgerald  was  brought  out 
of  gaol.  He  obtained  permiflion  of  the  Sherifi^ 
to  walk,  and  came  through  a  by-lane,  and  no  t 
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vp  the  public  ftrect,  to  the  place  of  execution. 
He  was  preceded  by  the  hangman,  who  Wore  a 
large  mafk.    He  walked  very  faft,  and  arriving 
at  the  fcafFolding,  alk'd  if  that  was  the  place.  He 
was  drefied  in  a  ragged  coat,  of  the  Caftletown 
hunt,  a  dirty  flannel  waiftcoat  and  drawers ;  both 
of  which  were  without  buttons-;  brown  worfted 
or  ^arn  (lockings,  a  pair  of  coarfe  flioes  without 
buckles  and  an  old  round  hat,  tied  round  with  a 
pack-thread  band.    He  fixed  the  rope  round  his 
own  neck,  firil:  laying  it  bare,  by  taking  off  his 
cravat  and  unbuttoning  his  collar.    He  fpoke  to 
and  Ihook  hands  with  feveral  of  his  acquaintance, 
and  proceeded  to  the  ladder.    Mr.  Henry  the  cler- 
gyman who  refided  at  Turlough  houfe,  following 
him.    He  defired  him  to  be  fhort,  an3  having 
repeated  one  prayer,  .he  lliook  Mr.  Henry  by 
the  hand,  and  faid,  good -by  to  you  ;  on  which 
he  leaped  with  the  utmoft  violence  from  the  ladder, 
and  the  rope  breaking,  he  fell  to  the  ground. 
He  immediately  leaped  up  and  loofened  the  rope 
from  about  his  neck,  and  complained  of  the  bad- 
nefs  of  it.     Another  rope  being  brought,  and 
'  fome  time  being   fpent   in   praying,    he  agaia 
went  up  the  ladder,  and  required  Mr.  Henry, 
and  the  Revd.  Mr*  Benton,  to  come  and  pray  by 
him.    Having  prayed  -a  confiderable  time,  he 
drew  down  his  cap,  having  previoufly  told  the 
executioner  he  would  throw  down  his  hat  as  a  fign 
a!,  when  to  be  turned  oft' ;  but  after  having  pray- 
ed for  fome  time,  he  pulled  up  his  cap  again. 
He  prayed  with  the  moft  fervent  devotion,  repeat- 
ing the  prayers  aloud,  and  frequently  fending  forth 
fuch  heavy  fighs,  as  would  penetrate  the  moll  ob- 
dutate  heart,  with  feelings  of  compalTion.  He 
remained  near  an  hour  on  the  ladder,  during 

which 
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which  time  Mr.  Henry  and  Mr.  Benton  alternately 
went  to  him.  He  drew  down  his  cap  and  fignifi- 
cd  his  intention  of  making  fignal  to  be  turned  off ; 
he  drew  up  the  cap  again,  and  requefted  Mr, 
Henry  to  come  and  pray  with  him.  He  held 
his  (Mr.  Henry's)  hand,  grafped  within  his  own, 
and  in  the  latter  moment  of  his  afflidion  he 
prayed  with  great  marks  of  contrition,  and  devo- 
tion. The  duHc  of  evening  being  fet  on,  he 
was  launched  into  eternity.  From  the  inattenti- 
on of  the  hangman  in  tying  the  rope  too  long, 
his  toes  touched  the  ground,  until  the  humanity 
of  a  fpe6lator  raifed  up  the  body  while  the  hang- 
man fhortened  the  rope.  His  body  after  l.anging 
upwards,  of  forty  minutes,  was  cut  down,  and 
carried  to  his  hqufe  at  Turlough,  and  interred 
the  next  morning  in  the  church  yard  of  Tur- 
lough. 


THE  END. 
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No.  io8,  GRAFTON^SfREET. 


Pat.  Byrne  refpedfully  informs  his  Friends, 
that  Feeling  every  Thing  relative  to  the  Objed 
of  the  prefent  Trial,  a  matter  of  public  curiofi- 
ty ;  he  has  purchafed  the  following  Produftions  of 
that  UNFORTUNATE  Genileman,  which  he  has 
for  Sale,  viz. 

An  Appeal  to  Ac  Public,  5s.  5d.  Jtwed. 
A  Riddle,       -        -       is.  id. 

Byrne  is  conjlanily  aJforUd  with  the 
Newejl  Books^  and  Beji  Stationary. 


